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P-R-0-C-E-E-D-I-N-G-S
6:09 p.m.

CHAIRMAN HOOD: This is the Zoning
Commission Public Hearing for the District of
Columbia for Monday, March 16th. I'm Anthony
Hood. Joining me soon will be Vice Chairman
Jeffries, Jjoined Dby Commissioner Keating,
Turnbull and May. We're also joined by the
Office of Zoning staff Ms. Sharon Schellin.

Please note that Commissioners
Keating and Turnbull will Dbe reading the
record -- the second hearing. Okay. Okay.

This proceeding is being recorded
by a court reporter and 1is webcast live.
Accordingly, we must ask you to restrain from
any disruptive noises.

Again, the subject of this
evening's hearing 1is Zoning Commission Case
No. 08-21 and is a continuation of the hearing
held on February 12, 2009.

The hearing will be conducted in

accordance with provisions of 11 DCMR 3022 as
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follows:

Testimony from the parties in
support with conditions, Mr. Hitchcock will go
first, Canal View Homeowner's Association, Mr.
Tucker will go second and the Palisades
Citizens' Association Mr. Ross will go third.

I think I've gotten all the
parties.

Rebuttal and closing by the
applicant.

Yes, I got all the parties.

The following time <constraints
will be maintained in this meeting:

The parties each will have 20
minutes each. The Commission intends to
adhere to the time 1limits as strictly as
possible in order to hear the case 1in a
reasonable period of time.

All persons, as you know, are to
fill out two witness cards. These cards are
located to my left on the table near the door.

Upon coming forward to speak to the Commission
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please give both cards to the reporter sitting
to my right before taking a seat at the table.

When presenting information to the
Commission please turn on and speak into the
microphone, first stating your name and home
address. When you are finished if you'd be so
kind to turn your microphone off so that we
are no longer picking up background noise or
picking up any sound.

The decision of this case must be
based exclusively on the public record. To
avoid anything to the contrary, we ask that
you not entertain any of the Commission
members in any -- engage us in any
conversation at any other time or at any time.

The staff will be available
throughout the hearing to discuss procedural
questions.

Please turn off all beepers and
cell phones so not to disrupt these
proceeding.

Would all individuals wishing to
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testify please rise to the take. And I think
it would make it safer if you didn't take the
oath --

MS. SCHELLIN: Yes, I think it's
the parties, anyone who wasn't here already.
Any of the witnesses for the parties that
wasn't here before. Anyone that wasn't here
before that didn't the parties.

CHAIRMAN HOOD: Anyone who was not
here before who did not take the oath.

MS. SCHELLIN: Witnesses for the
parties that wasn't here any of the other
nights.

CHAIRMAN HOOD: If you belong to
one of the parties I named and you were not,
then you could rise to take the oath.

MS. SCHELLIN: Okay.

CHAIRMAN HOOD: Because basically
that's all we have left. This is our third
night.

MS. SCHELLIN: Yes, the parties.

Okay.
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(Witness sworn) .

CHAIRMAN HOOD: Thank vyou, Ms.
Schellin for the administering the oath.

At this time the Commission will
consider any preliminary matters. Does the
staff have any preliminary matters?

MS. SCHELLIN: No, sir. We do not.

CHAIRMAN HOOD: Okay. Let's go in
order in which I announced. I'm going to ask
Mr. Hitchcock, who is representing Mr.
Benjamin Shaffer.

I see the ANC raising their hand,
but didn't the ANC present or am I mistaken?
You have a preliminary matter? Come on, Ms.
Haas.

COMMISSIONER HAAS: I wanted to
let you know that in —response to the
Commission's direction, representatives of the
Citizens Association and the ANC independently
met with the applicant in an effort to try to
reach consensus. We're not there yet, but we

think we have opened a door that we hope will
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be promising.

So we would like to ask that there
would be some provision made at the closing of
presentations tonight to follow-up on, I don't
want to call it negotiations, but they are
discussions.

CHAIRMAN HOOD: Okay. Thank you.
Thank you for information us of that.

COMMISSIONER HAAS: Yes. And I had
a couple of other --

CHAIRMAN HOOD: Let me ask you, is
it pertaining to what we're going to hear
other than from the case, it's something that
we can pick up on the backend? No, I'm just
trying to figure out; the other things that
you have is it something that we can pick up
on the backend Dbecause we can do that.
Because we're probably going to have a laundry

list of things that we need to deal with.

COMMISSIONER HAAS: All right.
Okay. I guess I was wondering --
CHAIRMAN HOOD: But start with

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

some good news, I'm willing to stop this
hearing and let you all have two more weeks
and come back.

COMMISSIONER HAAS: Okay. Okay.
And there was other thing. Will the ANC be
allowed to ask questions on the most recent
submission this evening?

CHAIRMAN HOOD: Well, there will
be some cross examination of the parties. I'm
not sure they actually -- I know there was
some changes. A floor, I think, has been
taken off and some other issues. But we will
try to narrow the scope to that. We want to be
accommodating. We will make sure it works.

COMMISSIONER HAAS: And then would
we be able to provide a written submission
after the --

CHATRMAN HOOD: Once we get to
that, we'll probably leave the record open,
I'm sure.

COMMISSIONER HAAS: Okay.

CHAIRMAN HOOD: And I don't think
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-- if you're starting to get towards the
consistency, I don't see Mr. Fiola shaking his
head. So I think --

COMMISSIONER TURNBULL: I'm sure
Mr. Fiola will have something to say about
some of these things.

CHATIRMAN HOOD: Right. Right. For
sure.

Now are you with a party? Turn
your microphone on, please.

MR. SPENCER: Oh, thought it was
on. Sorry.

Yes, I'm Spence Spencer, President
of the Palisades Citizens' Association.

I wanted to let you know that with
you guys' approval, PCA would go and then
Canal View Homeowner's would go after us. You
had specified a different order.

CHAIRMAN HOOD: So the reason you
want to do that is because of your
presentation?

MR. SPENCER: Yes, because of the
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12

presentation. I mean we're carefully
coordinating it.
CHATRMAN HOOD: Okay. I don't

want to mess up any coordination.
So we have Mr. Hitchcock first?

MR. SPENCER: Right.

CHAIRMAN HOOD: Are you all right,

Mr. Hitchcock with going first? Okay. We

have Mr. Hitchcock then we have Palisades

Citizens' Association, and then we have Canal

View Homeowner's Association. No problem.

Okay. Just help me to remember

that. I'm going to mark it down here.

Mr. Spencer, so Mr. Ross, you're

going to be doing all the work tonight since

you're back -- not Mr. Ross. Okay. You're

actually not on the record,

that when we get there. Mr.

on the record.

so we'll deal with

Ross,

you'

re not

So we'll deal with that.

Okay.

Come on,

Mr. Hitchcock, and

let's get started.

MR. HITCHCOCK: Good evening,
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Chairman Hood and members of the Commission.

I'm Con Hitchcock and I'm
appearing here tonight for the two neighbors
whose properties who are closest to this PUD
than anyone else. And I would 1like to
introduce them both. They both have some brief
statements in support.

To my 1mmediate <right is Dr.
Benjamin Shaffer, who 1lives at 4522 Lingan
Way, Northwest which is right near where one
of the two houses will be built in the
southeast corner.

To Dr. Shaffer's right is Dr. Maro
Sarafian. And she and her family live next
door to the Shaffers at 4520 Lingan Way,
Northwest.

They are here 1in support of the
application. There have been various changes
that were made to the application since it was
first proposed about a year or so ago.

And without further ado, I will

ask first Dr. Shaffer and then Dr. Sarafain to
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present their testimony.

CHAIRMAN HOOD: Before we go to
Dr. Shaffer, I omitted to acknowledge Ms.
Maxine Brown-Roberts from the O0Office of
Planning to my right. I got distracted. So
forgive me.

Okay. You may begin.

DR. SHAFFER: Mr. Chairman,
members of the Commission, my name 1is Ben
Shaffer. My family and I live at 4522 Lingan
Way, a single family home immediately adjacent
to the proposed Canal Park development.
Because of our proximity we're uniquely
impacted by this proposal and appreciate the
opportunity to share with you the reasons
behind our support of this PUD.

First, we want to see the
surrounding uninhabited area developed into an
attractive residential community. When we
moved into our home six years ago we did so
with the knowledge that we would eventually be

part of a small four single family home HOA.
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Unfortunately, the two lots next to us, the
site of the wetland, was never developed. And
the property across the street, Riverside
Hospital, closed down more than a year ago.
So instead of a small family community. my
neighbor Dr. Sarafian and I are essentially
two stranded single family homes with no
community facing an ugly abandoned building.
So the prospect of having an attractive
environment with neighbors is appealing. By
including us in their PUD Athena has ensured
that we will be part of such a community.
Second, 1in response to our concern
about changing the zoning status, Athena has
decrease density on the lots next to our home
from three to two with one house on each lot.
And they've also agreed to make these adjacent
homes their flagship models, which we expect
will insure retention of our homes' value.
Third, Athena has helped resolve a
legal dispute over Lingan Way, the private

strip of road immediately in front of our
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homes. Athena helped work out a satisfactory
solution to ensure that we retain access to
our homes along Lingan Way, the only form of
access.

Finally, Athena has earned our
support by sharing our opposition to
connectivity between Lingan Road and Canal
Park wvia our private road Lingan Way. I
realize there's already a consensus that we've
heard here opposing connectivity, and that
includes Athena, DDOT, our Representative Mary
Cheh as well as myself and Dr. Sarafain. But
its 1importance to our families cannot be
overstated. And so 1f the Commission would
indulge, I'd 1like to Dbriefly convey why
opposing connectivity 1is critical for this
project and for our endorsement.

The road we currently depend upon
access to our homes, Lingan Road, is
essentially an alley. It's bottleneck, it's
narrow at several spots, as narrow as 12 feet

across in some places. It is some narrow that
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cars routinely have to pull over to permit a
vehicle coming in the opposite direction to
pass. So really there's no way this road is
going to effectively serve as a conduit to
anything.

Lingan Road is already dangerous.
There's four separate roads that empty into
this very small 250 foot long strip of road,
and three of those are essentially blind to
vehicular and pedestrian traffic.

The worst feature about this road
is the fact that it has no sidewalk. And that
means that there's no safe way for our kids,
and between our two families we have five
children that are ten and under, to safely get
from our homes out to MacArthur Boulevard and
back whether it's walking or on their bikes.
So basically we've Dbeen landlocked and
somewhat dependent on this sad little strip
now for six years since moving there. And it's
tolerable because Dbasically we'd otherwise

have no access to our homes.
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Luckily, there's been no traffic
from the empty 1lots that are wunder this
proposed development next to us going up
Lingan Road. So 1t's been relatively
tolerable. But by incorporating us into their
development, Athena's proposed a much safer
and more desirable alternative to our
situation. That is accessing our homes through
a safe street.

Finally, in this context if I can
address the bollard issue that was brought up,
especially in the last meeting. I understand
that all parties are in agreement that there
be separation. I know connectivity Dbetween
Lingan Road Canal Park. But there's been some
uncertainty about how this is best achieved.

Mr. Chairman, I appreciate you and
other Board members concerned about the
aesthetics of the Fire Department's approved
collapsible bollards. After all we, as the
homeowners, thought that the separation

between the development and Lingan Road was
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going to be achieved with beautiful
landscaping. But 1if the price of avoiding
connectivity and safety of our children is by
the bollard design, then I'm thrilled with it.

Since the most recent Zoning
hearing I've spoken with Captain Rogerson, who
has endorsed this solution. I've recognized
the Fire Department's emphasis on safety above
all else, which I agree with. But I'm
convinced that in case of an emergency rescue
vehicles are going to likely access our homes
through Canal Park anyway. And as far as the
aesthetics go, I want the Commission to know
that as the homeowners most impacted by the
appearance, these bollards are an acceptable,
safe and attractive solution to us.

So summary, I endorse this
project, encourage 1its approval. It will,
hopefully, complete our neighborhood, preserve
our home value.

I have found Athena to be

responsible to our somewhat unique concerns
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and expect they'1ll make for good and
respectful neighbors.

And I appreciate the opportunity
of sharing with you our perspective. Thank
you.

COMMISSIONER TURNBULL: Thank you,
Dr. Shaffer.

Dr. Sarafian?

DR. SARAFIAN: Mr. Chairman and
members of the Commission, my name is Maro
Sarafian. My husband Darrell Meyer and our
three children live at 4520 Lingan Way. We are
one house away from the site where Athena 1is
proposing to build two townhomes. We are in
support of the PUD application.

At the risk of sounding rather
redundant, my husband and I moved into our
house five years ago anticipating to be part
of a four house private community. We
envisioned a small four house cul de sac where
our house was part of a small community. We

formed an HOA with the old developer that
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owned those two lots hoping to have not only
additional two homes next to us, but
landscaping, street lighting and even
possibility a gate to keep the Lingan Road
traffic off our little private road so that
our kids could play safely outdoors.

We never anticipated living next
to two empty lots for five years and in the
midst of the PUD application.

Athena's purpose of the lots next
to us was initially an unpleasant surprise. We
have had numerous concerns and Athena has
worked diligently with us to resolve our
conflicts. We are now very excited at the
prospect of the current abandoned hospital
being replaced with a new residential
development that would transform our
residential neighborhood into a community.

We are looking forward to a
cobblestone street, attractive landscaping and
street lights.

Most 1importantly, we are looking
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froward to closing off Lingan Way to Lingan
Road. As Dr. Shaffer already explained in
detail Lingan Road is more like an alleyway
rather than a street. It is narrow and does
not permit for two-way traffic. For two-way
traffic one 1is at the mercy of one of the
drivers backing up in order to let the other
car pass. Traffic is often completely blocked
when there is a garbage truck or a delivery
truck serving the corner store.

One cannot make a right turn off
of MacArthur into Lingan Road if there 1is
outbound traffic on Lingan Dbecause of the
sharpness of the intersection.

There is multiple blind spots on
that street that make it very dangerous for
pedestrians. It does not serve the needs of
the existing residents as 1s, yet alone
possibly supporting traffic to 37 additional
townhomes.

We are 1in complete opposition to

connectivity and are very grateful that Athena
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as well as DDOT agree.

We're happy to compromise no
bollards if that is what we need to make sure
that there is closure between Lingan Way and
Lingan Road. We really hope the Commission can
see the uniqueness of this particular street
and can consider bollards an agreeable
compromise in order to keep the Fire
Department happy.

In closing, we are confident that
Athena 1is committed to a high quality
residential community that will integrate well
within the neighborhood. We're in support of
the PUD application and are looking forward to
being part of a new community.

Thank you.

COMMISSIONER TURNBULL: Thank you.

MR. HITCHCOCK: Mr. Chairman, that
concludes the testimony.

Just to pick up on one point Dr.
Shaffer made. Councilmember Cheh's opposition

to connectivity is indicated in the record in
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a letter that's Exhibit 32, dated December 1,
2008.

CHAIRMAN HOOD: What date was 1t?

MR. HITCHCOCK: December 1, 2008,
Exhibit 32.

CHAIRMAN HOOD: Okay. I have that
in front of me.

"I support cutting off the
connectivity Dbetween Lingan Way and Lingan
Road." That's the way it starts off?

MR. HITCHCOCK: Yes, sir.

CHAIRMAN HOOD: Okay. Let me ask
this, Mr. Shaffer. So you opened up your
comments when you said about the bollards and
you said we understand -- I think it might
have been the Vice Chair, you understood about
the aesthetics and the look and what is the
direct impact. And I will tell you that hits
home because you're the one who is going to
have to look at it.

So originally I think you all were

-- I don't want to say in opposition. You had
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some concerns. And that was your concern, the
connectivity of -- what is that? Lingan Way
and Lingan Road.

Now, maybe I'm getting it
confused. Now Councilmember Cheh's letter
says I support cutting off connectivity
between Lingan Way and Lingan Road. What do
you want to see?

DR. SHAFFER: Thank you, Mr.
Chairman.

I want to see cutting off
connectivity Dbetween Lingan Road and Canal
Park. This has always Dbeen the preeminent
concern ever since the Dbeginning of this
process. Athena worked with us to develop a
proposal that we were very pleased with
aesthetically, very attractive landscaping
that would have abruptly provided that
separation.

We appreciate the Fire
Department's concern that they don't want to

make that an absolutely permanent separation.
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And on that basis, and having talked to the
Fire Department Captain Rogerson, I appreciate
that there has to be some relative leeway,
even though he's advocated bollards as an
alternative.

Athena has really come up with a
beautiful design, and I must say that being
immediately approximate to 1it, there's no
question that ten out of ten times I'm going
to prefer almost any alternative to
connectivity. Because it's completely
dangerous as an alternative to leave the
street open. And surprisingly, I found that
the aesthetic design of the bollards they've
come up with is very attractive and I think
it's going to be fine. I'm pleased with it.

MR. HITCHCOCK: Mr. Chairman, if I
can help on the question. The Commission may
want to consult page 10 of the most recent
submission that shows how --

CHAIRMAN HOOD: Is that March

13th.
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MR. HITCHCOCK: This is the March
13th. Yes, sir.

CHAIRMAN HOOD: Okay. I've not
had a chance. What page are we looking at?

MR. HITCHCOCK: It's page 10, it
looks like this, which shows how the proposal
has evolved since we had the last meeting in
a manner that -- and I think Athena will talk
about this more in their rebuttal. But how
this addresses the Fire Department's concerns
and also deals with the -- vyou know, it
achieves the goal of not having connectivity
while at the same time addressing the Fire
Department's concerns. And as Dr. Shaffer
indicated, they have had discussions.

CHAIRMAN HOOD: And Athena
actually, this is what their proposal is?
Okay. And, unfortunately, I haven't had a
chance to look at that so I was trying to
figure out what their proposal was. But I see
it in there. Right.

DR. SHAFFER: Their original
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proposal was to —--

CHATIRMAN HOOD: No, I mean the new
one. I'm looking -- I mean --

DR. SHAFFER: Yes, this 1is their
new proposal. This is Athena's new proposal
that has our endorsement.

CHAIRMAN HOOD: Okay. And as far
as you know, the majority of the people who
had concern about that, is everyone
supportive.

DR. SHAFFER: There's a unanimity
as far as I know with respect to separation.
That includes DDOT, Mary Cheh, certainly the
two of us as the homeowners there and Athena.
So I don't know anyone who 1is opposed to
separation --

CHAIRMAN HOOD: And all those
people you Jjust named, you are the two most
impacted?

DR. SHAFFER: I think so. We would
have enjoyed landscaping. But from a practical

standpoint we're pleased with any proposition
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that blocks connectivity. And I think that
the bollards are a great compromise.

COMMISSIONER KEATING: Do we have
anything from the Fire Department supporting
this design.

DR. SHAFFER: I don't know that --
I have spoken with Captain Rogerson 1in
particular after the last meeting. And
especially after Commissioner Jeffries pointed
out that aesthetically it wasn't the top
choice. And I could understand that. And I
did speak with him.

And, you know, one of the
interesting things he pointed out was that he
didn't think -- he didn't even know how our
two homes were built because that road, Lingan

Road that's 12 foot in diameter doesn't even

pass their code. So he thought that the
bollards were an acceptable design. He
advocated for that. He hasn't, to my

knowledge, actually seen this rendering, but

from a practical standpoint functionally these
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are bollards that can be removed and that will
be maintained. And so he was supportive of
this.

COMMISSIONER KEATING: Because I
just thought there's definitely a difference
between the collapsible bollard and the
removable bollard. And I thought that their
issue might be emergency access to that area.
And that's why I was just wondering if they
had anything written that supported this
design that we see here.

DR. SHAFFER: I believe the second
letter, perhaps it said collapsible but I
can't say. Because I don't have that letter.
But I must say that in a conversation with him
it's never to me been an obvious distinction.

COMMISSIONER KEATING: Okay.

DR. SHAFFER: His concern was to
make sure that if, vyou know, 1in a dire
emergency. And my impression is they're going
to come through Canal Park anyway. It's

literally 60 feet longer through that
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development than it is down that impossible to
access Lingan Road. So I can't speak to that
distinction, but I didn't perceive there to be
one.

COMMISSIONER KEATING: Okay.

CHAIRMAN HOOD: Mr. Keating, since
you started you can go ahead and finish your
questioning. And then I will let others.

COMMISSIONER KEATING: That was
it.

CHATIRMAN HOOD: That was 1it?

COMMISSIONER KEATING: That was
the extent of my questions.

CHAIRMAN HOOD: 1Is there any other
questioning or comments?

Okay. Cross?

VICE-CHAIR JEFFRIES: Just a
minute.

CHATIRMAN HOOD: Vice Chairman?

VICE-CHAIR JEFFRIES: So what's
the dimension of these bollards? They are --

the diameter?
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MR. HITCHCOCK: Commissioner, I
believe the applicant was going to be
introducing the specifics.

VICE-CHAIR JEFFRIES: Oh, okay.
Okay.

MR. HITCHCOCK: And I didn't get
into that or Commissioner Keating's questions
as well. So, not to put you off, but --

VICE-CHAIR JEFFRIES: It's all
right. I came late. You can put me off.

MR. HITCHCOCK: I would never do
that, sir.

VICE-CHAIR JEFFRIES: Okay.

CHAIRMAN HOOD: All right. Let's
go to cross examination.

Mr. Fiola-? Okay. Ms. Haas, any
cross examination? You want to come forward
if you want to cross. And it needs to be a
question.

COMMISSIONER HAAS: Is there a
fire hydrant close to these houses?

DR. SHAFFER: That's a good
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question. I know there's a fire hydrant at the
intersection of Lingan Road and MacArthur
Boulevard. But I don't know if there is one
that's further down towards our house, which
is about 250 -- I think about 250 feet away.
So I can't speak to whether there is a fire
hydrant there.

COMMISSIONER HAAS: That's my
concern for you.

DR. SHAFFER: That's another thing
that didn't pass code apparently for the last
six years.

CHATIRMAN HOOD: Okay. All right.
Let me see --

VICE-CHAIR JEFFRIES: By the way,
I do apologize. You were talking almost like
you were part of the applicant. But anyway,
that's what happens in out of order. Sorry.

DR. SHAFFER: I am in terms of the
development and the bollards.

CHAIRMAN HOOD: Okay. Mr. Tucker?

MR. TUCKER: Yes, sir.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

33

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAIRMAN HOOD: You have any cross
examination.

MR. TUCKER: Please.

CHAIRMAN HOOD: Come forward.

MR. TUCKER: Gene Tucker from
Canal View. I'd just like to ask Dr. Shaffer,
Athena did in fact remove one of the three
planned townhomes that were on Lingan Way.
Are you aware of why they did that?

DR. SHAFFER: Well, I suspect that
there probably was difficulty with the
topography to begin with, but their initial
design that we saw involved three townhomes
that were connected immediately adjacent to my
home. And I must say that was quite
objectionable because we thought that would
significantly detract from our home value and
the aesthetic appearance. And at least my
perception was that largely their change to
two homes that each occupied a lot were in
deference to my interest in having that

change. Making them the flagship models and
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not cramming in three into the space of three
lots.

MR. TUCKER: Thank vyou. I agree
with that. But I believe the reason why --

CHAIRMAN HOOD: Mr. Tucker, this
is just cross examination. What you believe
and the reason --

MR. TUCKER: Well, he didn't
answer the question then.

CHAIRMAN HOOD: So you didn't get
your answer?

MR. TUCKER: Right.

CHAIRMAN HOOD: Okay. But I think
he answered it.

MR. TUCKER: Okay. I had another
question then. Are you --

CHATIRMAN HOOD: But your sentence
started off "Your concern." So let's start
off with a question.

MR. TUCKER: Okay. My follow-up
question 1is are you aware that the Park

Service wrote a letter telling the developer
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that he could not build that third townhome?

DR. SHAFFER: ©No, I'm not aware of
that.

MR. TUCKER: Thank you.

CHATIRMAN HOOD: Okay. Thank you,
Mr. Tucker.

Palisades, Mr. Spencer. No?

Okay. Well, thank you Dboth.
Appreciate 1it.

DR. SHAFFER: Thank you.

MR. HITCHCOCK: Thank vyou, Mr.
Chairman.

CHAIRMAN HOOD: Thank vyou, Mr.
Hitchcock.

Okay. Next we're going to have --
let me get -- Palisades. Mr. Spencer and I

think Mr. Ross is going to sit next to you.
I thought that's what you said.

MR. SPENCER: Yes.

CHAIRMAN HOOD: Okay. I'm Spence
Spencer, President of the Palisades Citizens'

Association. With me is Stu Ross, immediate
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past President of the Palisades Citizens'
Association who entered a statement into the
record last hearing while I was out of town
and is also here to answer questions.

I should also say that I'm not
sure of the Foxhall Citizens' Association
which are also represented here are going to
be able to speak tonight, but they have told
me that I should associate them with my
remarks, I think is probably the best way to
do this.

Firstly, I want to say that the
PCA has made clear to the developers that we
would support this application as 1long as
several conditions were met.

My neighbors formerly adopted the
position of conditional support because we
retain the highest respect for the applicant
and felt sure we could reasonably work out
some kind of a accommodation that could lead
to a both harmonious and profitable

development. We have worked with the
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developers for months with no real significant
movement from them. And even though we did
this, we still kept hope alive that some kind
of deal could be struck.

In response to your direction at
the last hearing we 1invited Athena to a
meeting two weeks ago to discuss a possible
compromise. The united community leaders of
the Palisades Citizens' Association, Foxhall
Citizens' and Canal View Homeowners offered
them in writing in advance of that meeting
considerable concessions in return for some
movement on their part. Sadly, I have to tell
all of you that Athena would not agree to make
a single <change to their plans. This 1is
significant. They have stated that the project
would not be commercially wviable if they
budged even a little in the direction that the
neighborhood groups wanted them to move. And
said that if they had to so compromise, they
would rather abandon the project. And really

in thinking about this, maybe they should.
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That's sort of the headline here.
The background I'd like to share with you with
the time that we have is that we have sought
to work with the developer starting with the
developer's presentation of the project to the
full membership of the Palisades Citizens'
Association in December 2007. That's 16
months. And over the 16 months I must say
with great regret the applicant has done
nothing to address our concerns aside from a
slight reduction in the total of units from 41
to 37 and a 50 percent cut in proposed low
income housing from four unit to two.

We now believe in hindsight that
the developer never intended to offer a
compromise that would address the obvious
problems with this project.

The biggest single problem is that
the application is unsupported by D.C. Master
Plan and its regulations. The proposed PUD 1is
not of an appropriate for the neighborhood and

endangers the present character and future

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

39

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

development of the neighborhood. And as I go
into more of the details here, I've broken my
remarks out into seven sections just so that
doesn't everybody doesn't fall asleep. I can,
you know, throw out numbers here for you.

Number one. Which neighborhood
are we talking about? Let's start with this:
The Developer claims that the proposed density
of the ©project is appropriate for the
neighborhood and that "the townhouses are
pulled close to the street's edge to give a
neighborhood feel to the street similar to
that of Corcoran or Church Streets in the
Dupont Circle neighborhood." The applicant
then uses the near northwest area element of
the Comprehensive Plan which includes Dupont
and Logan Circles, Shaw and Georgetown to
demonstrate how this project will be in
harmony with the larger neighborhood.

The problem with this approach is
that the applicant 1is using the wrong

neighborhood. The project is not located in
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the near northwest area element, but rather in
the Rock Creek West area element, which notes
-- and this is from the Comp Plan element for
Rock Creek West, "Rock Creek West's most
outstanding characteristic is its stable,
attractive neighborhoods. These include
predominately single family neighborhoods like
Spring Valley, Forest Hills, American
University Park and Palisades. Although these
communities retain individual and distinctive
identities, they share a commitment to
proactively addressing land use and
development issues and conserving neighborhood
quality."

The decision to use the wrong area
element 1is not a minor element. It is, in
fact, a mischaracterization of the vision of
Palisades and other Rock Creek West
neighborhoods. To be clear, we don't object to
the vision of the near northwest area element,
but we want our neighborhood to remain

consistent in character. And that means the
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developer should not attempt to impose a
concept fundamentally in conflict with the
existing vision of our neighborhood. That's
item number one.

Item number two: Building height.
And, again, this project would probably be a
better fit in Georgetown or Dupont Circle, and
this is probably why they did not want to talk
about Rock Creek West.

One of the critical concerns we
raise 1is building height, and we've raised
this consistently. Without exception
commercial and residential structures along
this part of MacArthur Boulevard are two and
three stories high set back from the street.
For example, the height of neighboring Canal
View homes is 40 feet to the top of the roof.
This project by calling for buildings that are
out of scale with their surrounding clearly
endanger the present character and future
development of the neighborhood. It would

create a canyon-like effect on the street and
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further development would likely emulate this
out of whack scale further threatening the
environmental fabric of the community.

The Comprehensive Plan reqgquires
compatible density and character of the
neighborhood. And, again, while the project
might fit in Kalorama, it certainly doesn't
fit with the Palisades.

Number three: Density. Another
major concern surrounds density. The applicant
has attempted to <cloud the issue Dby not
providing the Zoning Commission with require
data as required in DCMR 2403.11 which sets
out the requested specific relief from matter
of right standards and requirements, among
other things.

I'll stress to you guys, it is the
developer's responsibility to provide this
information. The applicant, not the
neighborhood, not OP, the applicant has the
burden to provide -- has the burden of proof

to provide that a project provides superior
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amenities.

Density effects schools, emergency
response, safety, infrastructure, traffic,
parking, environment health and neighborhood
character, among other things. Thirty-seven
families who are rich enough to afford a home
estimated to <cost Dbetween $1.3 and $1.7
million will cause significant strains on the
infrastructure of the Palisades.

And let me turn to a specific
aspect of this density, and that traffic. And
just for the facts on this. The proposed
development 1is yards away from the crucial
intersection of MacArthur Boulevard, Foxhall
Road and Canal Road. The nearest Metro stop,
Foggy Bottom which is two miles away on the
otherwise of Georgetown.

The PCA has Dbeen informed that
current levels of bus service will be cut back
even further and only west bound buses pass in
front of the development itself on MacArthur.

Thirty-seven units of this choked
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point on MacArthur will already make an
already Dbad situation worse. And should
parking overflow from the ©project onto
MacArthur Boulevard, it will make an already
very very difficult commute even tougher.

Time does not permit me to go into
similar detail about other aspects of density,
but that should not be regarded by the
Commissioners as meaning they are not
significant. I would be happy to provide
members additional information in writing on
request.

The current density as proposed
clearly endangers the present character and
future development of the neighborhood.

Number four: Wetlands. Another
common area of concern 1is wetlands and
protecting the environment. The applicant
says that it will preserve the existing
wetlands on the property, but it still insists
on walls and other structures that are as

close as four feet to the wetlands themselves.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

45

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

The developer must take seriously their
responsibility for stewardship of the land.
The current plan does not comply with best
practices that have already been identified by
groups including the Canal View Homeowner's
Association.

The Potomac Gorge 1is one of the
most beautiful parts of our region and the
property is very close to national park land.
The developer by ignoring best practices when
it comes to wetlands preservation is
endangering not merely the present character
and future development of the neighborhood,
but is also not protecting our own city's
limited natural resources.

Number five: Creditability. I
really have to discuss the developer's
creditability with the neighborhood, and
neighbors and even city officials. The
applicant has consistently misbetrayed the
level and quality of dialogue on this project

with the city and the community. Commissioners
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should consider the dubious track record of
the applicant as they listen to the claims
that the developer has significantly reduced
density or how they've satisfied many
community requests. Here are a few examples
that came to mind when I was writing out the
testimony:

1: The applicant claimed that the
Canal View Homeowners supported the project
when this was not the case about six to nine
months ago. In fact, we understand that two
homeowners in Canal View concluded side
agreements with the applicants and the
developer has paid at least two homeowners
money for their support.

2: Following Athena's assurances
that the retaining wall that protects Canal
View homes would be protected and repaired as
necessary at these very hearings, Athena
provided a draft agreement to protect the wall
to the Canal View homeowners. After the

developers made written and oral support for
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the rest of the project as proposed, a formal
condition for protection of the wall, the
neighbors were unable to sign this agreement.

At a Zoning Commission hearing on
December 1lst a letter from Councilmember Mary
Cheh supporting accommodations for current
homeowners on Lingan Road, that was the
exhibit that was just referred to, that was
described by the applicant's counsel as a
letter of support for the project.

For our part the developers have
misrepresented the position of the Palisades
Citizens' Association and communications with
the city. In one example they maintained to
the Office of Planning that the PCA was
supporting the development and that a PCA
letter of support would follow. This 1is
absolutely false and as example of sort of the
chafe and dissembling that has really damaged
their credibility.

The applicant has made the dubious

claim that its held 40 meetings with the
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community. But this should be looked in the
context of what appears to be a consistent
effort at forum shopping. The reality is that
it's assertion of responsiveness to community
concerns or even outright community support
are not supported by the facts.

Leads me to section six:
Compromise. Most recently the developer
summarily rejected any compromise at all with
the community and letters -- I've circulated
copies of our correspondence to that effect
along with my testimony.

Taking our cues from the
suggestion of the Zoning Commission to
articulate a compromise, the Presidents of the
Palisades Citizens' Association, Canal View
Homeowner's Association and Foxhall Community
Citizens' Association developed a common
unified set of ©possible compromises and
amenities. We sent the developers a letter on
February 27th outlining our effort to conduct

a real negotiation focusing on the three
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central issues: Height, density and wetlands.

The three community leaders then
sat down with the developer's representatives
that very next morning and we explained what
we were trying to do. We stressed that we all
supported the project with conditions because
we felt a compromise could build a better,
more harmonious project and that the proposals
outlined in our letter were hopefully starting
points for a project that could add to the
fabric of the neighborhood while also meeting
the goals of the developers.

Five days ago we received their
response. They rejected any compromise and
rejected any further discussion. They stressed
that the project "is not economically viable
with less than 37 units or shorter building,
and that no compromise was possible."

And, you know, Jjust to say this;
this is a colossal opportunity lost for both
the developer and the community. And, I mean,

that's a pretty clear, very sad thing that I
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have to report to you guys.

The other thing that's troubling
is that the economic wviability argument was
one that the developers gave me in a meeting
that was held close to ten months ago. It's
clear that over the ten months ever since the
claims that they would work with the
community, in all the dozens of meetings they
never really intended to compromise at all
with the community. And sadly, the
correspondent haps a consistent pattern of
dissembling that has characterized almost all
of our interactions with the developer,
interactions that the community pursued
seriously and in good faith.

I also believe that our Advisory
Neighborhood Commission has placed copies of
our letter and the developer's response in the
public record. That's my understanding.

That leads me to my final point:
Subsidized overdevelopment. As you know, the

PUD process 1s designed to encourage high
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quality developments that provide public
benefits. The 1logic behind this law 1is to
allow for Zoning rules to be waived so the

community and general public could accrue

something so compelling it's in the
community's interest to waive those
protections.

We're not opposed to property
owners being able to develop property as they
see fit in accordance with the laws of the
District of Columbia. Had the applicant
sought to build a matter-of-right development,
there would have been a minimal response from
the surrounding community. This has been the
case with a number of developments already
going on in the Palisades right now. But the
developer seeks the privileges of a planned
unit development with none of the
responsibilities.

Where is the public benefit? The
fact that even negotiations over a possible

compromise were rejected solely for economic
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viability reasons speaks volumes. The near
complete absence of community Dbenefits,
refurbishing the lower MacArthur streetscape
or supporting a project that assists
Palisades' seniors are examples of support
that could make a positive difference in our
community. This absence illustrates that the
developer's accountants have taken over and
they seek to use the relaxed zoning that a PUD
offers strictly as a way to maximize their own
profit regardless of any benefits the general
public would receive. In effect, the applicant
is asking the city to provide the financing
the developer lacks for this project since
they, by their own admission, could not build
a profitable matter-of-right development. This
is an effective under capitalization of the
project and this should set off warning bells
for the Commission especially in these times
of economic uncertainty.

Needless to say, the city eats

other costs as well; congested streets,
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strained infrastructure, depleted emergency
response, crowded schools, et cetera. The
project itself represents a clear example of
Zoning regulations are designed to prevent,
the over building of land. Most of all, this
development does not meet the standards to be
a planned community development. The fabric of
our neighborhood is compromised and the only
group that really appears to benefit are the
developers. The community gets nothing. The
developers apparently never intended to
compromise throughout their interaction with
the city and the surrounding community.

The neighbors from Foxhall Road to
the District line are united in their clear
concerns. We urge the Zoning Commission to
uphold the original intent of a planned unit
development and to provide a waiver of Zoning
rules 1in exchange for a superior public
benefit. Approval of this application would
mean the District was writing a check to

developers who refuse to respond to taxpayers'
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concerns. Please act in a manner consistent
with the law's stated intent and in support of
the will of the community it will most
directly effect.

Thank you very much.

CHAIRMAN HOOD: Thank you very
much, Mr. Spencer.

I'm looking at a -- are vyou
familiar with -— well, it hasn't been
presented, but some of the changes that the
developer/applicant has made that is before us
tonight?

MR. SPENCER: I'm familiar with,
yes, a lot of changes. Whether or not they're
substantial or meaningful are another issue.

CHATIRMAN HOOD: And I haven't had
a chance. I'm understanding a whole floor
came off and some other stuff?

MR. SPENCER: There's one unit out
of the 37. They lowered it. I mean, that's
not significant.

CHAIRMAN HOOD: No, but that was
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an issue, though, wasn't it?

MR. SPENCER: No it is not. The
issue is the general height of the development
itself, not one unit.

CHAIRMAN HOOD: Okay. But that
was an issue --

MR. SPENCER: The same canyon
effect on MacArthur Boulevard would still be
there one unit or not.

CHATIRMAN HOOD: Okay. It appears
to me, I'm looking here at a letter dated
March 11th, 2009 addressed to the three
associations. And it's basically saying that
while we appreciate your efforts to continue
a dialogue with us, the ideal expressed in the
letter are similar to those that vyour
organization and the ANC have exposed
throughout the PUD process. And this says "I
believe we have discussed thoroughly how we
have satisfied many of these requirements or
made our best efforts to do so." Is that a

statement that you -- naturally, you wouldn't
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agree with that statement?

MR. SPENCER: Well, I mean, of
course I'm sure that the -- I mean, really
fundamentally we've, you know, talk is cheap.
Let's see some changes on the plans. I mean,
they can assert that they've -- you know, gone
to the moon and back. But in fact the reality
is is that they haven't substantially modified
it. And Lord forgive us for being consistent
in our concerns over the months. So, I mean,
that we've been trying to get at these guys
for months. That's why I got to tell you, I'm
a little bit disconsolate. Because, you know,
ten months ago we thought we could something
and five days later we find out that's
nothing's moved since last March. I mean, we
want to do a deal with these guys, but they
have to move on something and not just profess
that they've moved or state they're wanting to
move. I mean, we've got to see something.

You guys are the Zoning Commission

and you guys are looking at the same thing
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we've got. And we, quite frankly, are just
exasperated because, you know, you lower the
height of one out of 37 units and it's great,
more power to you. But that's not addressing
the core concerns that we've consistently
raised over the past 16 months. I mean, we've
been incredibly patient.

VICE-CHAIR JEFFRIES: But Mr.
Spencer, I Jjust want to be and support my
Chair here. I think what he was asking are
what movements has your groups made over the
last ten months? I mean, have you been in the
same baseline position in terms of --

MR. SPENCER: No, not at all. And
as a matter of fact, you can take a look at
the letter which also was passed around from
the Palisades Citizens' Association, Foxhall
Citizens' and the Canal View Homeowner's
Association. It's a joint letter in which we
say here's where we are on this, we'd like to
talk to you, please let's sit down and talk.

VICE-CHAIR JEFFRIES: And he
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responded.

MR. SPENCER: And he responded.
And he said --

VICE-CHAIR JEFFRIES: When did we
get that letter? We got it tonight.

MR. SPENCER: And the response is
very clear. I mean, like I said, they can
believe that they've addressed our concerns.

VICE-CHAIR JEFFRIES: That's the
February 27th letter?

MR. SPENCER: That's correct, yes.

CHATRMAN HOOD: So everything we
read yesterday.

I know volunteer groups do the
best they can, but I tell you my colleagues
and I spend a lot of time reading on Sundays
and Saturdays. And this kind of information,
it's putting us at a disadvantage to come up
here and speed read. And I'm not just giving
you a lecture because if you've come down here
enough, you hear me say the same thing when I

get something the night of a hearing.
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It's hard to sit here and read and
try to understand what you wrote and what the
three organizations submitted and to sit here
and look at a response. It's not the easiest
job in the world, I'll tell you.

MR. SPENCER: Well, and I
apologize for that. And I note for the
record, too, that we received our response
from the developer five days ago ourselves.
And, you know, like I said, I just want you
guys to please understand our good faith
effort at trying to do something with these
guys.

VICE-CHATIR JEFFRIES: Well, Mr.
Spencer, can you Jjust -- you know, if vyou
could Jjust give a quick overview? I'm just
trying to get clear about where your movement
has been from where you started in terms of
your disagreements with this application. And
I just want to see where you've moved. I'm
just trying to get some clarity there.

MR. SPENCER: Three aspects to
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that. Number one, we represent a very complex
and wonderful fabric of different points of
view and community concerns from Foxhall to
the District. So let me tell you, it was no
mean feat getting everybody to sign on the
same list of requirements. Let me firstly
just say that.

Secondly, we did lay out what we
thought were starting points for negotiations.
And they're laid out height, density and
wetlands. As a matter of fact, the joke that
we told the developer at the time we have
three T-shirts. One says "Height," one says
"Density," and the other says "Wetlands." And
we want to work on those.

The third point 1is that we did
stress to them that these were opening
positions and that we were prepared to talk
about this and use this as the Dbasis for
future negotiations. And that's actually sort
of the depressing part about this.

VICE-CHAIR JEFFRIES: But this has
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been sort of your baseline, however, since the
beginning?

MR. SPENCER: Yes.

VICE-CHAIR JEFFRIES: Okay.

MR. SPENCER: You know, 1like I
said, when we talk about three neighborhood
associations --

VICE-CHAIR JEFFRIES: No, I
understand.

MR. SPENCER: -- you know, the
baseline is actually a pretty recent baseline.

VICE-CHAIR JEFFRIES: Okay. Thank
you.

CHATRMAN HOOD: You want to go
ahead and finish this? Okay. All right.

Commissioner May?

COMMISSIONER MAY: Mr. Spencer,
the Canal View development 1s a relatively
recent development, is that right?

MR. SPENCER: You'd have to talk
to the Canal View neighbors about that.

COMMISSIONER MAY: I mean the last
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20 years, ten?

PARTICIPANT: Yes, sir. 1993.

COMMISSIONER MAY: Okay. SO
last--

CHAIRMAN HOOD: We need him to be
on the record 1if we're going to ask him a
question. Maybe at the right time we'll bring
him up here. I don't know how you want to
frame your question, but he needs to be on the
record.

COMMISSIONER MAY: That's fine. I
guess my point is that the -- well, and then
I have other questions.

Do you know whether that was a
matter-of-right development?

MR. SPENCER: I can't comment on
the Canal View development. I don't know.
The only thing I know is that PCA was founded
in 1916 part of that.

COMMISSIONER MAY: Okay. The
reason I ask these questions 1s that vyou

brought wup the subject of matter-of-right
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developments versus a PUD in this
circumstance. And I guess what I'm wondering
about, one of the really startling things
about the Canal View development 1s that
retaining wall. And that was done in order to,
presumably, because the developer found that
the best way to maximize the development was
to come in and make the whole thing flat,
right? Flat, close to the grade of MacArthur
Boulevard. And so we end up with a humongous
retaining wall there.

And I guess my qgquestion is if we
didn't have a PUD, would we wind up with the
same kind of retaining wall on the wetlands on
this site?

MR. SPENCER: Well, I can't really
speak to that. I know that my general point
is, is that whenever the neighborhood
association, whenever the Palisades' community
gets involved in this sort of stuff is when
variances and huge things are happening. And

when developers are more willing to comply
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with the letter of the law, we kick up less
dust. And that's the general point I wanted to
make with that.

And there's a controversial
development right now at 4800 U Street where
there's less drama because a lot of it 1is
matter-of-right. And so there's Jjust less
associated with it. So we support it as a
general principal matter-of-right development.
That was my point. I wasn't commenting
specifically about Canal View.

COMMISSIONER MAY : No, I
understand that. I'm just -- I wanted --
because we're limited in our discussion to
what's on the record and information about
Canal View is on the record and we see that
retaining wall, it's a ready lesson for us.

MR. SPENCER: Right.

COMMISSIONER MAY: In terms of
what can be achieved as a matter-of-right
versus what can be achieved in a PUD.

MR. SPENCER: Right. Or
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alternatively, too, the other example that I
cited was Sibley Hospital, which is a PUD but
that's a clear public benefit as a hospital.
Just to say PUDs and matter-of-right are
different.

COMMISSIONER MAY: Right. And we
deal with a lot of PUDs. I'm just talking
about, you know, you brought up the difference
between matter-of-right and PUDs and in this
context the only thing that we have that is
matter-of-right is Canal View. But anyway, I
guess my point is that there is at least with
regard to the one point, wetlands there has
been a significant change in the project. And
just on the face of it it seems that it's
substantially better than the matter-of-right

development that's just across the stream from

it. Would you -- I mean, is that correct?

MR. SPENCER: Again, I'm not
really sure. I don't know the history of
Canal View Homeowner's. And I would--

COMMISSIONER MAY: Have you looked
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at the drawings that show the sections? Did
you look at the section through --

MR. SPENCER: Yes, but I mean I
don't know the -- I mean, it's difficult for
me to, like, say that these guys made out like
bandits when I don't know that they did. I
have no idea. I really don't. I'm being
totally honest with you.

COMMISSIONER MAY: Okay. All
right. I guess I'm making the point then that
it does seem that there 1s a substantial
difference between these. And what we could
wind up if this were developed as a matter-of-
right is the same sort of plateau construction
that happened on Canal View with fewer homes
and a real canyon effect surrounding the
wetlands.

MR. SPENCER: Again, I want to be
clear with you. We're not advocating that the
property currently owned by Athena should be
developed as a matter-of-right. What we're

saying 1is that matter-of-right development
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frequently raised less hackles at our
community. And that's the only point we're
trying to make. We're not trying to compare
the two developments. And in my remarks I just
wanted to say that we as a community
association treat matter-of-right development
more generally in a lower key way. And that's
all. And I'm not really comparing any of
those.

COMMISSIONER MAY: No, but I am.

MR. SPENCER: Yes.

COMMISSIONER MAY: Because to me
they're both part of the record.

MR. SPENCER: I mean I can —-- not
being from Canal View, I can't really respond
to that.

COMMISSIONER MAY: No. But you've
looked at the information that's on the
record. You've looked at the drawings, the
sections that go through the retaining wall.
I mean, one of your big concerns is wetlands,

right? And it seems like there has been
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progress on that area.

I'm not saying that the developer
has done a perfect job of this or anything
like that. I'm Jjust -- you know, we're
getting -- the feedback you're giving us is
that they have not been sensitive to any of
the issues, there hasn't been any progress on
any issues. And on the face of it it seems
that what 1s being proposed is better than
matter-of-right because we have matter-of-
right across the stream and it has improved
since it was originally proposed. Is that not
the case?

MR. SPENCER: To take a small
piece of the overarching problem, which again
is height, density and wetlands not "or," we
believe very strongly that there has been no
significant movement. And specifically in the
case of wetlands, it's not Jjust not a
responsibility to preserve the wetlands. If
a PUD is to provide a superior benefit, they

have to do better.
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Now whether or not Canal View got
away with it or not in the past, I don't know.
But the point is 1is that in the application
before the Commission, you guys need to look
and seeing whether or not this meets PUD
requirements, which is superior benefits. And
they have -- I mean, it doesn't meet a PUD
standard according to our position.

COMMISSIONER MAY: Thank you.

CHATRMAN HOOD: Okay. Any other
questions or comments? Vice Chairman?

VICE-CHAIR JEFFRIES: I have
another question, Mr. Spencer. And this is
really dealing with the whole issue of
character. And it goes back to your point
number one, what neighborhood are we talking
about.

You say here in the first
paragraph the developer claims that the
proposed density of the project is appropriate
for the neighborhood and they make a

comparison to the town homes that are on
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Corcoran or Church Streets and Dupont Circle.
That was part of the transcript, right?

MR. SPENCER: That's part of the
original submission, yes.

VICE-CHAIR JEFFRIES: That was
written?

MR. SPENCER: Yes.

VICE-CHAIR JEFFRIES: Okay. I
never even saw that. I mean, we get so much--

MR. SPENCER: Yes, I know you do.
That's why we thought it was a pretty amazing
Statement.

VICE-CHAIR JEFFRIES: Yes, vyes,
okay. Okay. Well, I would imagine that the
applicant should come up and -- because a lot
of times, people come up and make statements.
But, obviously, you know, the written
description of what they're trying to achieve
is very different. And I Jjust thought that
you were sort of running with, you know, sort
of a casual statement that was made by someone

on the team during the hearing. And you're
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telling me that this was written somewhere,
and I just have to find it. Because, you know
--— that's it, Mr. Chair.

CHAIRMAN HOOD: Okay. We'll
locate that when we talk to the applicant on
rebuttal.

I will tell vyou, Mr. Spencer,
after speaking with Ms. Haas who opened up
with a preliminary matter telling me that
there's been some movement, and I think was
her initial preliminary matter. And now I'm
hearing from you there hasn't been any. And
from what I see, even though I haven't really
looked at them, you start taking floors off of
one house or whatever, there is some movement
there to my benefit -- I mean --

MR. SPENCER: We have the written
correspondence that demonstrates the movement.

CHAIRMAN HOOD: Yes. Well,
anyway, the other thing is does everyone in
your organization necessarily oppose this

development?
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MR. SPENCER: I -- I couldn't
answer that. What we do 1is, 1s we have a
general membership meeting. The minimum
requirements for a quorum is 25 members. We
held a full formal general membership meeting
in compliance with our bylaws that wvoted to
oppose the -- support the application with
these conditions. And that was the vote of the
general membership.

We're a membership based
organization.

CHATIRMAN HOOD: Yes.

MR. SPENCER: We probably touch
about 40 percent of the households of the
Palisades.

CHAIRMAN HOOD: So you roughly at
that meeting probably had 25 people?

MR. SPENCER: Probably about 40 or
50, actually, for this.

CHATRMAN HOOD: Yes. Have you --

MR. SPENCER: I don't recall. I

don't have the minutes in front of me. But —--
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CHAIRMAN HOOD: Right. And I'm
just trying to go -- because, you know we see
PUDs all the time. This is not the first one.
And a lot of people -- a select group -- and
I'm not saying this in your case, but 20/25
people come down in opposition or support and
500 are in support of it. And they never come
down and we never know what's going on.

But back to my original point. I
shouldn't have said that because I got off
from what I wanted to ask you.

MR. SPENCER: Again, Mr. Ross is
also reminding me that this is more than just
a bunch of people showing up one night. This
has been repeatedly covered in the Northwest
Current, the Palisades has its own
neighborhood newsletter that goes out to 1500
families. It is quite a well known issue right
now.

CHAIRMAN HOOD: Okay. Okay.
Sure.

COMMISSIONER KEATING: I just have
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one question going back to your letter from
the 27th. It says here there's a meeting that
was scheduled at 9:30 a.m. on a Saturday at
the library. Was that attended Dby the
applicant?

MR. SPENCER: That was, and we ran
through -- they had some questions about what
we were proposing. And tried to flush it out
a little bit for them.

COMMISSIONER KEATING: And I only
asked because then the letter that -- from
them on March 11th they don't make a reference
at all to having had a conversation between
your letter and their response. What was the
outcome of that meeting on that Saturday?

MR. SPENCER: Well, I think the
purpose of the meeting was to, you know, set
some line on what we were talking about. It
was about 45 minutes in which they went
through the letter and we talked about the
details of height and we talked about the

details of density and what we meant by
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density and what did we mean about, you know,
best practices for wetlands. And, you know,
I mean basically we just ran through it and as
questions popped in, that was it. But I mean
the letter was clearly driving the agenda.

COMMISSIONER KEATING: Okay. And
there was no commitment from that meeting, no
follow-up?

MR. SPENCER: Nothing Dbesides
we'll get back to you.

COMMISSIONER KEATING: Okay.

COMMISSIONER TURNBULL: Mr. Chair,
could I --

CHATIRMAN HOOD: Sure.

COMMISSIONER TURNBULL: But is
your letter of February 27th a bottom line for
you; either they do this or nothing?

MR. SPENCER: Not at all. As a
matter of fact, I think we've -- I hope I've
made clear that this was a starting point and
that we were willing to talk about all three

issues. But all three 1issues were very
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important to the community and that it would
require a compromise. But, yes, that's our
whole point was to try to do this. And the
whole idea that we can't even begin to talk
about it because 1if we go below 37 units,
we're not financially viable again, I think,
speaks volumes to the intent of the developer.

CHAIRMAN HOOD: I'm just trying to
understand because tonight I'm reading
everybody, but when I did my opening statement
Mr. Smith said there's testimony from the
parties in support with conditions. So I guess
from what I'm -- and then I'm looking here
previously, vyou all were in opposition. So
some kind of a way we got to the
understanding, or maybe I Jjust got there
myself, that all the parties were in support
with conditions.

MR. ROSS: That's correct.
Because what the Palisades --

CHAIRMAN HOOD: Mr. Ross, maybe,

did you help me get there?
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MR. ROSS: I want to help you.
Because I remember that's what you said last
time. I think that essentially when the PCA
passed 1its resolution, what it did was it
supported the ANC position. And the ANC was
in favor of the PUD if, indeed, the conditions
attached in the ANC resolution could be met or
negotiated with the developer.

So vyou had the PCA in effect
following the ANC's position.

CHATIRMAN HOOD: Now we're getting
somewhere. Because the ANC tonight has told us
there has been some movement. Are we still
following that?

MR. ROSS: Well, I don't know what
Ann said to you because I couldn't hear what
she said. I happen to be a member of the ANC
myself. And the reason I came here the other
time was that my friend Spence and the current
President was in Baghdad and somebody had to
come up here, and he asked me to come.

And having submitted a statement,
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I thought someone might want to ask me some
questions about anything I said, and so I
figured I had to be here.

CHATIRMAN HOOD: Yes.

MR. ROSS: But as I understand the
current state of play is that neither Athena
or the ANC have arrived at any understanding.
There was a meeting on Saturday between the
ANC and Athena. And each side, much like the
meeting that took place with the citizens
associations, each side agreed that they would
go back and consider the views of the others.

CHATIRMAN HOOD: Okay.

MR. ROSS: That's what I know.

CHAIRMAN HOOD: All right. Thank
you. Thank you, both.

Let me see, any other questions,
colleagues?

Just hold your seat. Mr. Fiola,
do you have any questions?

MR. FIOLA: Several.

CHAIRMAN HOOD: Okay. Mr.
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Hitchcock?

MR. HITCHCOCK: No questions.

CHAIRMAN HOOD: Mr. Tucker, do you
have any cross examination?

MR. TUCKER: No, sir.

CHAIRMAN HOOD: I missed Ms. Haas.
Do you have any cross exam?

COMMISSIONER HAAS: Yes, sir.

CHATRMAN HOOD: And I actually
should have called you second. I'm sorry.
COMMISSIONER HAAS: That's all

right.

MR. Spencer, are you aware that
when Canal View was developed, the Zoning was
originally split zoned between R-5-A and R-1-
B?

MR. SPENCER: Yes, I think. Yes.

COMMISSIONER HAAS: So that would
mean that you were aware that the developer
chose to go with the R-1-B rather than split
zoning?

MR. SPENCER: I don't know enough
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about this. I'd rather not. I don't know the
details aside from what people have told me
over, you know, over B or something.

COMMISSIONER HAAS: Okay.

MR. SPENCER: You know, I'd rather
not.

COMMISSIONER HAAS: No. I have the
documents that will establish it.

MR. SPENCER: Okay.

COMMISSIONER HAAS: The other
question 1is, and you also indicated you
weren't clear on this, but did you know that
wetlands were not discussed at that point for
that property?

MR. SPENCER: Not at all.

COMMISSIONER HAAS: Okay.

CHAIRMAN HOOD: Okay. He said
"Not at all" if you didn't pick that up.

Okay. Any other questions.

COMMISSIONER HAAS: I guess I'd
like to ask him one other question. Is how

many zoning requirements 1s the applicant
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seeking flexibility on, or which ones?

MR. SPENCER: Well, I don't know.
I'd put that to the applicant. We've been
trying to get the famous annotated chart from
these guys trying to exactly delineate what
they're asking for, and this has been another
sort of obstacle. They've agglomerated the
data 1into a very simplified chart and it
really doesn't tell you that much. And we've
requested to the developer that theoretical
lots, you know, looking at it terms of the
theoretical 1lots would probably be a more
useful way of looking at this information. And
we have not received anything.

COMMISSIONER HAAS: Okay. That's
it for me.

CHATRMAN HOOD: Okay. Thank you.
Any other gquestions?

Okay. Thank you both.

Let me see, that was Palisades.
Canal View Homeowner's, Mr. Tucker.

Mr. Fiola, what Mr. Tucker 1is
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doing his presentation, the new information,
let's do a quick piece on that. Present the
new information to us. And I want to afford
the parties an opportunity to cross on the new
information only.

MR. FIOLA: Yes. Actually, that
was going to be part of rebuttal. The new
information is a direct response to things
that were said at the last hearing.

CHAIRMAN HOOD: Okay. Okay. Then
that help Mr. Spencer and some of us to see a
little more movement. I don't know. Let's
just wait a see. Okay.

Okay. We have Mr. Tucker and Mr.
Brown.

MR. BROWN: David Brown for Canal
View Homeowner's Association and with me 1is
Gene Tucker. We're going to try and split the
time, more or less, in half. I'll start.

You heard from Mr. Spencer what I
would describe as the melody. I would like to

talk about a few of the specific notes in the
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music. And then Mr. Tucker will talk about
the HOA's position on the application, their
particular recommendations and conditions.

The Athena Group seeks two things
from you in addition to basic plan approval.
They seek a PUD designation which has leeway
for matter-of-right standards and they seek a
rezoning of two-thirds of the property from R-
1-B to R-5-A. Now they haven't emphasized the
rezoning aspect too much, and in fact in their
latest submission you'll see only in one of
their updated plan documents will you see the
actual dividing line of the zoning between the
R-5-A and R-1-B, and that's the little dashed
line parallel to MacArthur Boulevard on Sheet
No. 14 in the latest submission. And you can
see and if you do the math, you'd find that
almost exactly one-third of the property is R-
5-A and two-thirds is R-1-B, but they want it
all to be R-1-B.

And vyou can talk to anybody to

anybody who does development and they will
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tell you that when you get a PUD designation
and a rezoning it has a tremendous upward
increase in the value of the property. And the
zoning ordinance recognizes this kind of an
impact in regulatory approval by asking you to
assess the value of the exchange. What does
the public get in exchange for taking an
action that greatly increases the value of the
property?

Well, the code asks you to assess
the departure from matter-of-right standards
versus the public benefits that are proposed.
And here you see the statutory test from the
actual language in the ordinance. I would
submit to you that the kind of balancing and
reconciling that you have to do for a PUD
test, which is what this language is from, is
even more important when you're combining it
with a rezoning.

You've got here a rezoning of two-
thirds of the property, a tremendous increase

in the wvalue of the property Jjust greatly
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adding to the obligation to assess the project
amenities and public benefits.

Looking at the statutory
requirement for public Dbenefit assessment,
they must be commendable in number of quality,
they must be superior features and they must
provide a significantly greater benefit to the
immediate neighborhood or the public 1in
general than would be available on a by-right
development. In this case the Office of
Planning finding with regard to the public
benefits and project amenities is
"Exceptionally light."™ That's not my words,
that comes from the Office of Planning.

Now 1in order to evaluate and do
this balancing it's very important to have a
clear and complete annotated table showing
relief from the matter-of-right standards and
a detail of how the public benefits are in
fact superior in quality and gquantity to
typical development.

Again, I'm just re-emphasizing the
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fundamental statutory requirements that are
the basic of this application.

In this case the annotated table
that you've been provided, a very brief one
page document, is inadequate to this task. The
project narrative, which would provide perhaps
some of the missing detail, really avoids a
comparative analysis of public benefits
between the project and what would be done on
by-right, and minimizes or misstates the
actual relief being sought from the matter-of-
right standards. In fact, I think the
applicant has tried to characterize and treat
this application more or less as a routine
project plan and de-emphasizing the fact that
they want so such much in the way of
flexibility in their PUD and rezoning process.

So looking at the matter-of-right
evaluation that's essential to the balancing
test, the first point I wanted to make is that
if you're going to show a deviation from of

matter-of-right, you need to show deviations
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from the existing zoning of the property.
That's R-1-B for two-thirds of the property
and R-5-A for a third of the property. In
this case that means essentially looking at
the deviations on a lot-by-lot or building-by-
building basis, the fundamental element of
which would be to first delineate on your
drawing where on the -- where the buildings
lie with respect to the particular zones. You
never even got any drawing that showed in fact
buildings 1 and 2 and Lots 34 through 37 have
to Dbe evaluated on the R-5-A Dby-rights
standards and buildings 3, 4, 5 and best I can
reckon the rest of building 6 has to be
evaluated under the R-1-B standards.

They didn't do this evaluation and
so you don't have the documentation of this.
But we have tried to do that evaluation for
you, and you can find in detail in the hearing
testimony that I provided to you in
conjunction with the last hearing. And I'm

just going to briefly go through some of the
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conclusions that I reached in that hearing
testimony before I turn the matter over Gene.
First of all, on lot occupancy 36
of the 37 lots exceed the 40 percent
requirement, many by more than 50 percent. Or
if you want to look at it as on a building
basis, five of the six buildings exceed the
lot occupancy requirement of 40 percent.
Athena simply uses a single 1lot
test to look at the overall lot occupancy of
the project. But that is not something that
they can do by right. To get a single lot, you
have to apply for the right to have your
property considered a single lot through a
special exception. That's not by-right. And
they failed the special exception test anyway
because the special exception required 25 foot
internal streets, a 60 foot diameter turning
area and front yards equal to the rear yards.
Only two of the lots or one building comply
with the front yard equal rear yard

requirement. And, of course, as we've heard
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in the earlier hearings this project doesn't
meet those dimensional criteria for the
Streets.

On the rear vyards, 26 of the 37
lots do not comply. Side yards, five of the
nine lots do not comply. And on the building
height on matter-of-right in both the R-5-A
and the R-1-B zones, the building height is
limited to three stories and 40 feet. Of the
R-1-B property, nine of the 14 homes are four
stories, that's over three. And four of the 14
or over 40 feet. In the R-5-A zone 23 of the
24 are four stories and three of the 23 are
over 40 feet.

The next deviation has to do with
minimum lot dimensions. Actually and
technically don't deviate here. Because 1f you
look at the minimum lot dimension requirements
for the R-1-B and R-5-A, you come up with a
theoretical maximum of 38 lots on this
property if you assume that you didn't need

any streets, you didn't need any sidewalks and
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you didn't have any wetlands. And if the unit
comes 1in under 38 at 37. But, of course,
that's assuming theoretically what is
impossible there being no streets, sidewalks
and wetlands.

COMMISSIONER MAY: Can I interrupt
for just a second? Would you mind sliding the
microphone away from your --

MR. BROWN: I'm sorry. Sure.

COMMISSIONER MAY: It's very, very
loud over our heads.

MR. BROWN: Is that better?

COMMISSIONER MAY: Thank you.

MR. BROWN: The next item 1is the
FAR. And first of all, I've shown vyou
calculations for there being no PUD and no
rezoning. And in this calculation there is no
FAR requirement for the R-1-B zone, so we can
only look at the deviation for matter-of-right
for the R-5-A zone property. And we go from
a .9 FAR as a matter-of-right to a 1.56 FAR

for the properties that are on the R-5-A
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portion of this site. That is 73 percent in
excess over the R-5-A limit for that portion
of the property.

If instead you look at the
property as a PUD zone approved property, then
you do have an FAR requirement for the R-1-B,
and it's .4. And the R-5-A requirement goes
up to .1. But if you evaluate the property on
that basis you see that you still have a 61
percent excess over the PUD limit. The only
way you get to below the maximum allowed is to
have the PUD and the rezoning. And at that
point, vyou have a 1.0 FAR limit and this
project comes in at 98 percent of the maximum.

I mean, I know early on they had
proposed a larger number of units, and they've
reduced the number of units, but they haven't
reduced the economic value of this project to
them by a dime because they're still at 98
percent of the maximum FAR they could have
ever gotten out of this property anyway, at

least under the conventional PUD standard.
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Lastly, I need to go to density.
This concept 1is not defined in the zoning
regulations. So we go to a dictionary
definition. The average number of units per
space unit and the dictionary actually uses as
an example a housing density of 10 houses per
acre. I submit to you that the kind of -- you
should be talking about number of dwelling
units per acre when you evaluate density. And
you see the kind of density that's produced
for the R-1-B and R-5-A zones.

The theoretical project density as
we've shown you was 38 units, but there is a
diagram in the record that shows that shows a
claimed matter-of-right density of 26 unit. On
this proposed matter-of-right density they
show construction in the wetlands, but even if
you accept their 26 number, the proposed
density of 37 is 11 higher than 26. That's a
42 percent increase in density.

I submit that if you take away the

homes in the wetlands, it's going to be more
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like a 24 unit matter-of-right, and that's an
over 50 percent increase in density.

Athena chooses to wuse both 1lot
occupancy and FAR as density, but neither one
of those is the chosen quantitative measure in
the zoning regulations. And i submit that it's
common sense to look to look at the number of
dwelling wunits Dbecause that's what most
effects land values and the external impacts
of the project. And if you imagined this
entire project Dbeing built with 24 single
family homes with a FAR of .98 and a 1lot
occupancy in greater than 30 percent or more,
I think anyone with a 1little bit of common
sense would say that 24 single family homes
would have more impact density wise than 37
townhomes.

Thank you. Mr. Tucker.

MR. TUCKER: Gene Tucker for Canal
View continuing.

Our position is that we intend to

be in harmony with the ANC, the Palisades

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

94

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Citizens' Association and the Foxhall
Community Citizens' Association. However, our
homeowners voted to oppose the development as
currently planned. However, we make it clear
that we would support a plan which includes
the conditions submitted in our letter of
November 12th and included in the testimony
submitted this evening.

Our primary concerns, as has been
said before, are density, height, wetlands and
in Canal View's case the impact on Canal View
community and private property.

The PUD application sites the
development in the wrong area, and that's been
adequately described but I wanted to point out
in our area the definition of stable,
attractive neighborhoods with predominately
single family homes is pertinent. And that
issues of height, scale, character and density
in the Rock Creek West area remain a source of
concern for the residents. And that's from

the Comprehensive Plan.
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With regard to zoning and height,
at least two-thirds of the applicant's site is
currently in the R-1-B single family area. The
site 1s bounded by the two single family
Lingan Way homes and on the west and south by
Canal View single family homes, which are as
has been discussed, 40 feet high to the top of
the roof which was mandated by BZA order of
1993 regarding the application in which BZA
states the Palisades neighborhood is primarily
a low density residential neighborhood.

The height of the Canal View homes
overlooking the river which sit flush with
MacArthur Boulevard are 40 feet in height to
the top of the roof and they are on average
145 feet plus or minus two feet above sea
level.

Building 4 of Lot 27 1is at the
rear of Canal Park on land which is
approximately 30 feet lower than MacArthur
Boulevard and their height in mean sea level

is about 144 feet.
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Canal Park Lot 27 1is about the
same height as the Canal View homes that are
along the river and will be ten plus feet
higher than the closest Canal View homes.

Density from the beginning after
the reduction from 41 to 37 units, Athena has
maintained here at this hearing and at
meetings with all of the organizations
discussed that 37 is their minimum resulting
in a high density project.

I will skip the «rest of this
because everything else has been covered. But
they far exceed the floor area ratio of the
lot occupancy if they compare to the
theoretical lots as opposed to the entire
area, which includes the wetlands.

Athena's 21 January submission
states that the proposed retaining wall is at
least 10 feet from the wetlands. In fact, in
at least two places it's less than ten feet
and as little as four feet in one place. And

I would point out that several of the
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measurements taken on Charts 5 and 6 in their
handout are taken from the stream center and
not from the wetland boundary.

While I admit that the Canal View
retaining wall would probably not be allowed
to be built today, it was in fact approved way
back in 1993. The Athena wall would, in fact,
box in the wetlands and would seem to be
counter productive to a designated wetland
area.

We also have concerns about the
impact on foliage and water management,
quality and quantity as mentioned by Julie
Moore, an expert in that area.

With regard to setback from
wetlands, I'd point out also that Mary Cheh,
the City Council's Environmental Committee
Chair submitted a Water Pollution Reduction
Act, part of which stated "No person may
conduct any new land disturbing activity
within 100 feet of a wetland. And we've had

several discussions, more than several, with
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both 0Office of Planning of Park Service
personnel who have been involved in the D.C.
Zoning regulation review that's in process.
And paragraph FP.3.6 of the draft includes a
statement "No construction or development
shall disturb delineated wetlands or land
within 35 feet of delineated wetlands."

I think that the proposed
development should comply with superior
amenities and public benefits and not just the
minimums.

The southeast end of Canal View
has that retaining wall that Thas Dbeen
mentioned. Any increase in erosion caused by
an increase in water runoff will also impact
the very important retaining wall and some of
our homes already back up to the stream in the
low areas of wetlands and are susceptible to
water intrusion caused by changes in grading
or runoff.

We have concerns regarding, of

course, the potential damage for our retaining
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wall and other things during construction in
the event some event happens to cause damage
to Canal View property including any chance of
a crane falling and heavy trucks using Lava
Rock as a turnaround or waiting area to damage
this privately maintained road. As verbally
agreed by Athena here on December 1st and as
recommended by OP, we requested Athena be
required to enter into an agreement
indemnifying Canal View retaining walls, other
community and private property due to damage
caused by construction or post-construction
changes and water runoff and erosion, site
grading or water management.

The traffic has pretty much been
covered, but we do not agree with the Canal
View traffic study. The hospital traffic was
minimal and off hours as compared to that
projected by the development. There's not
reasonable ingress/egress or parking for
routine delivery services and trash trucks and

such. And the limited parking will cause
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residents and guests to overflow onto
MacArthur Boulevard is a big concern of ours.
MacArthur is already overloaded.

I would point out that in Athena's
Chart 27 of their March 13th supplement the
rear vyard setback of Building 3 and 4 as
advertised is 39.2 feet. If, however, you
look at the drawings on Chart 6 and 7, you'll
see that the rear yards are really 12 feet and
the useable rear yard because of a two foot
shrub is only ten feet.

Chart 26 contains building height
tabulations, missing mean sea level which 1is
actually the only way you can compare the
rooftops of nearby buildings.

We've met with Athena many times
in attempts to come to an agreement. Unknown
to us back when we were initially doing this
was the fact that two of our homeowners were
entering into agreements with Athena. And we
didn't find that out until later.

Together with the PCA, the Foxhall
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Community Citizens' Association we've formally
offered a compromise which Mr. Spence has
described. We do not agree with the letter we
got in response that said that the developer
was satisfied with many of the requests. The
changes he made to the plan don't address our
primary concerns.

CHAIRMAN HOOD: Mr. Tucker, I know
you're trying to close out, but if you can
just conclude because we gave everybody else
20 minutes. In fact, I don't even think they
went 20 minutes.

MR. TUCKER: Yes, sir. About one
minute, sir?

CHAIRMAN HOOD: As long as
everybody else don't -- well, they may want to
come up and get their one minute, too. But
okay.

MR. TUCKER: Thank you.

As stated in the documents
submitted to date the major concerns we have

are density, height, wetlands and green space.
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From our perspective the PUD process is being
circumvented and the public amenities are
totally out of scale with the specifics of the
current development plan.

We would be happy to have Athena
develop this property. We get along with them
well except in agreement about some of the
specifics of it. Given a plan with density,
the proper density height and setbacks which
are compatible with the Comprehensive Plan we
would support a development which includes the
conditions of the ANC, PCA and Canal View.

We respectfully urge the
Commission to put great weight on our concerns
and considerable the potential negative impact
of the current Athena plan on the Palisades
community and Canal View.

Thank you very much.

CHATIRMAN HOOD: Thank you both.

Let me just open it up for
questions. From my colleagues, any questions?

Commissioner May?
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COMMISSIONER MAY: Just to Dbe
clear, the legislation that you cited that was
submitted by Mary Cheh, that was Jjust
submitted?

MR. TUCKER: I'm sorry, which

legislation?

COMMISSIONER MAY : The
legislation--

MR. TUCKER: Oh, I believe that
was submitted last -- the end of last year or
early this vyear. It's the Water Pollution

Reduction Act of 2008.

COMMISSIONER MAY: The Council
hasn't acted on it yet?

MR. TUCKER: No, I don't believe
they have. We learned that, actually, from a
meeting with Ms. Cheh which Mr. Spencer and I
had a little over a week ago. And her Chief of
Staff dug out the 100 foot distance
measurement, and then I looked it up on line
and found it in writing.

COMMISSIONER MAY: Okay. Thanks.
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CHATRMAN HOOD: Any other
comments, questions?

One question for Mr. Tucker -- not
Mr. Tucker, Mr. Brown. And actually I was in
conversation, sidebar with my colleague. You
were talking about the analysis that was done
on R-5-A. So are you saying that we should
actually evaluate the R-1-B as opposed to just

looking at the overall, when you're trying to

R-5-A7 You're saying we didn't take into
context. I guess the way I took your
testimony was that we did not take it -- well,

the consideration was not taken dealing with
the portion of the properties zoned R-1-B, 1is
that where you were going?

MR. BROWN: Let me restate it, so
I can try to be a little clearer. Because
two-thirds of the property has existing zoning
at R-1-B —--

CHATIRMAN HOOD: Yes.

MR. BROWN: And you have to weigh

the public benefits against the deviation from
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matter-of-right, it seems to me that the
matter-of-right evaluation has to begin and
end with deviation from R-1-B for that portion
of the project that is existing R-1-B. And
that for the portion that's R-5-A you look at
deviation from R-5-A.

And so it's a complicated task to
show what the deviation from matter-of-right
is because you have to look at two different
zoning standards depending upon which pat of
the property you're looking at.

CHAIRMAN HOOD: And vyou also
mentioned that the -- I think it was you. Now
forgive me if I' 20 minutes late, but it might
have been the other panel. But you also
mentioned that the amenities package from
which OP said, I think vyou said it was
lightly, or who said that? Exceptional light?
Was that in your testimony?

MR. BROWN : That was in the
memorandum from Office of Planning.

CHAIRMAN HOOD: Right. But was
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that your testimony, exceptional light?

MR. BROWN: That was my testimony
as to what I read.

CHAIRMAN HOOD: What vyou read?
Now if you remember, I asked that question
specifically and I was told, I believe that
nobody -- I think the applicant was not told
what the community wanted. Now I think that
was the response that I got. So 1f that
doesn't happen, then naturally it's going to
be extremely light.

MR. BROWN: I recalled from the
last hearing that the person from the ANC who
testified, it may have Dbeen Ms. Haas, was
asked by you what she wanted. And her answer
was we want more open space on that property.

CHATIRMAN HOOD: Yes.

MR. BROWN: And I think that that
desire 1s a direct consequence of the amount
of deviation from matter-of-right that the
applicant is seeking. If they didn't want an

overall project FAR of 161 percent of matter-
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of-right or depending on how you count it,
maybe she wouldn't have asked for that. But
that's what she asked for and it seems to me
it's not asking for too much to call that a
public benefit and project amenity.

CHAIRMAN HOOD: Okay. Mr. Tucker,
you wanted to add something?

MR. TUCKER: Those comparisons
that Mr. Brown mentioned that should be
presented are, I believe, part of the
regulations requiring that those numbers to be
in the annotated table, which in fact the
annotated table that -- one of them that we
have from the developer is not close in my
opinion to what is required. And the other
annotated table was actually prepared by the
Office of Planning.

CHAIRMAN HOOD: And I actually
remember Mr. Brown, and I actually after he
made a few comments at the other hearing -- I
think 1t was you -- about the table, I

actually tore it out of my book. It's up here
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somewhere. But anyway, that's something that
we asked some things to be kind of like in one
place for us. And that was one of the things
that I think that we asked for. So we'll see
how far we've gotten with that.

Okay. Any other questions?
Commissioner May?

COMMISSIONER MAY: Mr. Chairman?

You gquoted the Office of Planning
saying that the amenity package was
exceptionally light, is that right, did I get
that right?

MR. BROWN: Yes.

COMMISSIONER MAY: Tell me where
that 1s in their report because I see the
relatively light, not the exceptionally light.

MR. BROWN: Maybe it was a verbal.

MR. TUCKER: Yes, sir. Can I
answer that, Mr. May? Mr. May?

COMMISSIONER MAY: Anybody can
answer, please.

MR. TUCKER: In the November
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Office of Planning report --

COMMISSIONER MAY: Okay. Got it.
I see it.

MR. TUCKER: Maxine Brown Roberts
said they were exceptionally light. With no
change in the amenities that I can recall the
term became relatively 1light in her later
supplement to the Office of Planning report
which I have it in my folder, but I don't have
it here at the table with me. But it was her
later report. The terminology was changed
from exceptionally light to relatively light
possibly by mistake, I'm not sure.

COMMISSIONER MAY: It actually
appears both ways in the November 21st report
what I see.

I saw the term relatively light in
the November report in the text, but in the
summary recommendation it says exceptionally
light.

Well, we'll get clarity from them,

I'm sure.
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MR. BROWN : I <trust vyou can
understand why we would choose to mention the
one.

COMMISSIONER MAY: I'm sure. I
understand that. Thank you.

CHATRMAN HOOD: Any other
questions? Mr. Turnbull?

COMMISSIONER TURNBULL: Yes, Mr.
Chair.

Either one of you, at the end of
your PowerPoint you've got a conditions
epistle. And I was reading through this and
one of your main concerns 1is density, but I
don't see anything in here that gives vyour
viewpoint one what density should be. I see a
lot of cutbacks on heights of different things
and I see parking, each end shall have two
parking spaces, 25 on street. But I don't see
anything really getting to the heart of what
you're talking about as far as density. What
density are you looking at? And no one's

really said what density you really want or
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that you think is acceptable?

MR. BROWN: Mr. Turnbull, let me
say —-- let me put the answer this way. I
think we've made clear to the applicant what
our —-- the overall impact of the project is.
And frankly think that trying to come up with
a particular number is too much meddling in
their business, so to speak.

We know what a good project would
look 1like in terms of minimizing impact on
Canal View. We think that the number of units
here is too great and poses too great a risk
with regard to those impacts. We're not
saying that they need to be limited to a
matter-of-right density of 24 or 26.

COMMISSIONER TURNBULL: Well,
you're sort of saying that --

MR. BROWN: ©No, we're saying --

COMMISSIONER TURNBULL: -- in a
very round about way.

MR. BROWN: -- 1t ought to be

somewhere between 26 and 37 and that looking
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at this design 37 is too high. If they can
come up with a design that -- that is in the
range of 30 units or 31 units, maybe even 32
units that would provide more parking on the
street, more ability for assurance that
there's not going to be traffic impact from
turnaround delivery vehicles which Canal View
already experiences in the neighborhood, and
that sort of thing. We don't have a magic
number. We never really got to the point where
we were confident that they had a project that
would work.

COMMISSIONER TURNBULL: And if I
may add, when we met, we the Palisades
Citizens' Association, the Foxhall Community
Citizens' Association and ourselves, with the
developer on, I believe, it was the 28th of
February -- is that right? Yes. We proposed
to them that, I believe and correct me if I'm
wrong, Mr. Spencer or anyone from Athena -- I
believe in our submission to them we said that

we would look at something that was an
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increase over matter-of-right in the order of
15 percent or so, which would take it up to
the low 30s. And that was, as Mr. Spencer
said, our going in position.

And I've met many times with Mr.
Cohen and others from Athena and have talked
about the number of units and that we wanted
to see fewer units. And in every case we've
been told 37 units 1is our absolute minimum.
And I Dbelieve that they said that to the
Commissioner here on at least one occasion.
They certainly said 1t on at least one
occasion to both +the Palisades Citizens'
Association and the ANC that I believe they
term they used was anything less than 37 units
would turn then from a developer into a
seller.

And I understand their problem,
but that's not our problem. Once they've sold
all these units, we have to live with 1t for
the rest of our lives. And our concern is that

we feel that 37 is too great. And we feel that
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that fact 1is epitomized by the number of
flexibilities, the proximity to the wetlands,
the narrowness of the street and the lack of--

COMMISSIONER TURNBULL: Well,
let's speak about the narrowness. You're
talking about less buildings, thus units, but
you're talking about making them provide more
parking.

MR. TUCKER: Yes.

COMMISSIONER TURNBULL: More
parking. So how does that alleviate traffic
congestion?

MR. TUCKER: You want more cars to
be provided on this site so that they don't
end up parking out on MacArthur Boulevard,
which if anyone travels MacArthur Boulevard
between 7:30 or 8:00 in the morning and 9:30
you know that one <car parked along the
eastbound side of MacArthur Boulevard backs up
traffic to the reservoir. And two or three of
those cars does it even worse. And contrary to

other areas of the city, they don't seem to
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tow those cars in the morning.

But our main -- the reason I point
that out is we don't really care so much about
the traffic internal to the community. If they
have problems parking or if they have problems
with trucks getting around, or whatever,
that's a problem that the developer has to
deal with and the people who Dbuy the
properties. The concern we have is when that
overflows from that development internally out
onto MacArthur Boulevard, which 1is already
full of parking at night from the residents
who already live there and any of them leave
the cars parked there in the morning during
the rush hour, that becomes a major problem
for us and the community in general.

VICE-CHAIR JEFFRIES: Okay. I'm
going to join my colleague here. I Jjust want
to be clear. So we're saying the tipping point
here 1is, 1like, 31 or 32. So we're talking
about five or six units. That's the delta

here, is that what we're saying?
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MR. TUCKER: Yes, sir. That was
our —-- Am I correct, Mr. Spence? Am I correct
in 15 percent?

CHAIRMAN HOOD: He really can't
testify from there.

MR. TUCKER: Well, I Jjust wanted
to make sure I was correct.

VICE-CHAIR JEFFRIES: But I Jjust
want to be clear about the impact of six
additional units will have. I mean, 37 versus
31. You started talking about the wetlands.
I just want to be clear about what these six
additional units are going to do to impact the
adjacent neighborhood and so forth?

MR. TUCKER: We would think that
that would allow them to move away from the
wetlands, to provide more parking, to have a
development that 1s better as far as being
self-contained and not impacting the
neighborhood in general. And the wetlands --

VICE-CHAIR JEFFRIES: So that the

wetland situation, I mean you still don't
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think that they've moved far enough in that --

MR. TUCKER: Well, I wouldn't
think in -- you know -- I wouldn't think that
a retaining wall that's within four feet from
the Dboundary of the wetland is adequate
setback.

VICE-CHAIR JEFFRIES: Okay. SO
continue. You were giving me -- so 1is the
wetlands vyou have 1in a more contained
development --

MR. TUCKER: Yes, sir. And we're
also concerned about height. As I pointed out,
the closest homes that they plan to build to
our development will Dbe ten feet, maybe as
much as 12 feet higher than our homes that are
closest to them.

VICE-CHAIR JEFFRIES: I know Mr.
Spencer Dbrought wup more of the economic
viability piece of 1it, but vyou're talking
about 37 homes here. And so you do recognize
by taking one -- I mean, that is considerable

-- the universal homes, 37 homes, you take
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one, two, three, four; that does have some

economic impact on this developer?

MR. TUCKER: I understand that,
sir.

VICE-CHAIR JEFFRIES: You know
what I mean. And so i1 just -- I mean, maybe

I should have been talking to Mr. Spencer
here, but I'm just trying to get comfortable
that when we talk about six units here, what
this overall impact 1is going to be that if
there's an additional six units, then you know
the universe falls apart here. I mean, the
tipping point for you seems to be 31 units or
32 —--

MR. TUCKER: I understand. I
understand. If I may say, for personally I
feel that given the zoning regulations, and I
may be wrong, but I feel that if I were the
developer I would not have had as my going in
position so many units. I would have said that
land is not big enough to do what I want to

do. But I wasn't the developer.
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And as I said, that 115 percent of
by-right was our going in position. And I'm
not going to sit here and say that if they
came back and said we want 33, that we would
say absolutely not. You know, it was a
negotiating position. But I've been trying and
I've been told by members representing the
developer that I'm difficult to negotiate
with. But I'll have to tell you that when
you're negotiating with an organization that
says we are not moving off of 37 units, it is
difficult from my side to negotiate.

VICE-CHAIR JEFFRIES: Okay. Well,
I do think this Commission in terms of
reviewing and discussing this case, I mean
we're going to look pretty closely at what's
been put before us in terms of whether this is
an appropriate project, perfect scale,
density, all the things, traffic
considerations and so forth. It is hard to
determine, you know, community and applicant

meetings and what happened and so forth. It's
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just that 1is going to be wvery difficult.
There's a lot of players, a lot of charged
players in this whole drama here.

And at least for this
Commissioner, I'm just going to probably focus
more on 1issues around whether this is an
appropriate scale and development for this
site.

MR. TUCKER: Right.

VICE-CHAIR JEFFRIES: Dealing with
height and density and traffic and bollards
and those things.

So I'm not telling you not to get
into what they said and what they offered. I
will say that from where I sit it does seem as
if that the applicant has made some movement.
I think I said that the last time.

MR. TUCKER: And I don't disagree
with that at all, sir.

VICE-CHAIR JEFFRIES: So that, you
know, means a lot to me. But I just want to

just, you know -- in order -- I mean the hour
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is getting late and I Jjust want to make
certain that you just understand that, you
know, questions or issues around just dealing
with the character, the density, scale, all
those things, the appropriateness of this
development in this adjacent community are the
things that I'm looking at. That's all.

MR. TUCKER: Right. And our
position is that it doesn't fit. And I would,
if I may, recall the December 1st hearing
where when we started after the initial
proceedings of designating parties, that Mr.
Hood started the actual proceeding by saying
I'm not sure why we're even here. Maybe we
should disband because there were some things
about the project that it seemed to me you
were saying you thought ought to be relooked
by the developer. And their lawyer requested
that they make their presentation anyway. And
you said to them something 1like go ahead
finally after about a 15 minute discussion,

but you do so at your own risk. And they did.
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And, vyou know, there were some
things -- the discussion initially after their
presentation was about the things are of
primary concern to us, density and height. But
it rapidly evolved into the bricks and the
lintels and the color things.

And so I would hope that the
initial concern would be recollected by the
Commission as to why it was. And I know that
at least two of the -- yourself included, I
believe and one other. I can't remember who
the other one was. At the end stressed the
fact that there were concerns about density.
I believe it was Mr. May. I'm not sure. But,
you know the density and the appearance of
density. So we would strongly request that
you look at that. And we would request the
developer to work with us. We would be happy
to come to some position that's slightly less
denser, whatever. We would like to see less
than 37.

VICE-CHAIR JEFFRIES: I'm done,
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Mr. Chair.

CHAIRMAN HOOD: Mr. Tucker, I tell
you, you have a very excellent memory. But I
think some of that was a concern, at least the
concern at the time was about going ahead. We
had so many things in the fire from the Park
Service, from DOE and some things. And also
community concerns. So that's I think we had
that objection. But actually after Mr. Fiola
convinced us to move forward, that was very
helpful. Because it Jjust seemed like
everything was all over the place and then it
started coming together.

MR. TUCKER: Yes.

CHAIRMAN HOOD: One of the things,
and this probably should have been through Mr.
Spencer as I look through my paper and I had
this marked, and I'm just going to read this.
And it says: "Perhaps," and this is from --
hopefully you can help, Mr. Tucker. If I
lived at 4430 Lingan Road, how close am I?

MR. TUCKER: You would be very
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close. You would be probably 50 to 100 feet
towards MacArthur Boulevard along Lingan Way
from where Dr. Shaffer and Dr. Sarafain live.

CHATIRMAN HOOD: Okay.

MR. TUCKER: And I talked to that
gentleman, actually.

CHAIRMAN HOOD: Oh, you know about
this letter?

MR. TUCKER: Yes, sir.

CHAIRMAN HOOD: Because it's very
interesting. I asked the questions. It says
"Perhaps I should have attended more ANC and
Palisades community meetings. Perhaps I was
wrong to assume that the ANC and the PCA would
represent the homes closest to the subject
property. It 1is clear that the most
aggressive opponents are the people who do not
live near 4460 MacArthur Boulevard."

MR. TUCKER: He's not aware that
much of our community. I asked him that
specifically.

CHAIRMAN HOOD: He's no aware? So
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where does he live?

MR. TUCKER: He lives on the
Lingan -- on Lingan Way. But I -- 1it's
obvious he wasn't taking into consideration
Canal View.

CHAIRMAN HOOD: Okay.

MR. TUCKER: He doesn't 1live
closer than we do. Because our property
adjoins their line. And he lives, although

not far away, he lives --

CHAIRMAN HOOD: It's fair to say
that he's one of the homeowners in the mix of
things? He's in the mix of things?

MR. TUCKER: He 1is. And in my
discussion with him he said it was primarily
because he's tired of looking at the hospital
and having dealt with it when it was 1in
operation and working then.

CHAIRMAN HOOD: We hear that quite
a bit from those who either write a letter or
don't show up after the fact.

MR. TUCKER: Right.
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CHAIRMAN HOOD: You know, you hear
that a year or two after the fact. It's about
time you all did something with that, you
know.

But anyway, let me ask you this
about the parking. I'm just curious, on
MacArthur Boulevard you said they don't tow
parks? So no parking --

MR. TUCKER: During rush hour in
the morning there's no --

CHAIRMAN HOOD: You're not
supposed to park?

MR. TUCKER: No, sir.

CHAIRMAN HOOD: And they don't tow
cars?

MR. TUCKER: Nobody ever does.
I've never seen a car -- well, I mean --

CHATIRMAN HOOD: So when I pull my
car over there 1t'll be there when I come
back?

MR. TUCKER: If you do it between

something like 7:00 in the morning and 9:30.
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CHAIRMAN HOOD: That's a risk that
I don't want to take.

Any other gquestions, colleagues?

Okay.

Mr. Fiola-?

MR. FIOLA: Standing by.

CHAIRMAN HOOD: This 1s cross
examination. I'm sorry. Mr. Brown, you're in

the hot seat, Mr. Brown.

MR. BROWN: Oh, I forgot.

MR. FIOLA: I just have a couple.
And I don't -- either one of the gentleman
could ask. Do either of you know what the
zoning requirements are for parking for a
house in the R-1-B district is?

MR. BROWN: I believe it's one per
dwelling unit.

MR. FIOLA: And in the R-5-A
district.

MR. BROWN: Same.

MR. FIOLA: So 1f we were to use

the hypothetical 30 unit development that Mr.
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Tucker said would be acceptable, that the
development would only have to provide 30
parking spaces?

MR. BROWN: That's all you would
need for minimal compliance, yes.

MR. FIOLA: So for matter-of-right
you could do a development of 30 units with 30
parking spaces, 1is that correct?

MR. BROWN: If you could do 30
units on this property, yes.

MR. FIOLA: But you're asking for
-- essentially your client is asking for 85
parking spaces on this site? Two per unit
plus 25 off-street parking? So you're asking
for almost three times the parking requirement
of zoning but you're challenging the side yard
requirements -- you're balancing the matter-
of-right side yard requirements with what you
think is a good development, but you're asking
for an exception to or a greater parking on
this development. So you're mixing applies and

oranges. It's okay for matter-of-right when
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it fits your case, but what it doesn't fit
your case?

MR. BROWN: Let me answer that. I
think that vyou're the one who 1s mixing
applies and oranges. The purpose of the
matter-of-right evaluation is to see how -- to
see what departures with potential adverse
impacts on adjacent properties you're asking
for. The people next door would not regard
extra parking as any kind of an adverse of
impact, but rather as reducing adverse impact.

MR. FIOLA: I have no questions.

CHAIRMAN HOOD: Okay. Okay. Ms.
Haas?

COMMISSIONER HAAS: I have a
couple of questions since we're on parking.
My neighbors have three cars and their garage
is used for storage. Where do you think they
park?

MR. TUCKER: You're saying where
do I think the Canal Park --

COMMISSIONER HAAS: No, no. My

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

130

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

neighbors who have three cars --

CHATRMAN HOOD: Well, let me ask
this --

COMMISSIONER HAAS: Yes.

CHAIRMAN HOOD: -- and he may
have, but did he testify to your testimony
your neighbors and where they park? Was that
in your testimony?

MR. TUCKER: No, sir.

CHATIRMAN HOOD: Okay.

COMMISSIONER HAAS: Let me
rephrase it.

CHATIRMAN HOOD: Okay.

COMMISSIONER HAAS: What other
purposes can garages be used for than to store
cars?

MR. TUCKER: Oh, man.

CHAIRMAN HOOD: Did you testify
that?

MR. TUCKER: No.

CHAIRMAN HOOD: I mean, some stuff

I do miss, I will tell you.
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COMMISSIONER HAAS: Okay. I will
get off the tangent. But my point 1is the
impact on the neighborhood.

CHAIRMAN HOOD: Okay. You were
trying to -- okay. You were a making point.

COMMISSIONER HAAS: Yes. And then
I guess, Mr. Tucker, will you compare the
density of Canal View to the density proposed
for Canal Park in terms of land size and
number of units?

MR. TUCKER: Well, it's obvious I
don't know the numbers, but it's obvious that
Canal View probably has certainly a greater
land area and we only had 19 homes on the
original property. And the smallest --

CHAIRMAN HOOD: Before you finish,
what are you trying to show? Relationship
here?

COMMISSIONER HAAS: We're going
back -- yes. I'm going back to the R-1-B
concept of two-thirds of this property --

CHAIRMAN HOOD: Okay. I'll allow
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that.

COMMISSIONER HAAS: -- is R-1-B
and we haven't really heard that discussed.

MR. TUCKER: Yes. And our density
is significantly -- significantly less than
that proposed for the 2.78 acres of Canal
Park. I don't know the numbers.

COMMISSIONER HAAS: Okay. I'd say
it's -- you got five acres and I think 19
houses, if that's right.

MR. TUCKER: That's probably --

CHAIRMAN HOOD: Is that a
question, Ms. Haas, or are you answering his
question?

COMMISSIONER HAAS: Okay. Okay.
I was asking a question. Is that right, do
you have 19 houses?

MR. TUCKER: That's probably very
close to correct. I do know that one of our
properties has more green space than the park
that Canal Park is having behind building 2.

COMMISSIONER HAAS: You mentioned
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that all of the houses -- all of the buildings
except building 3 are four story units.

MR. TUCKER: Well, that's -- I
don't believe I said that. But there are
also, I think, the two affordable units that
are only three stories and also recently they
lowered the MacArthur Boulevard end of
building 6 to the one unit there to three
stories.

COMMISSIONER HAAS: And are the
roofs the end of the buildings?

MR. TUCKER: I'm sorry, what?

COMMISSIONER HAAS: Is there
anything on top of the roof that would make
them taller?

MR. TUCKER: You talking about the
four story buildings or the three?

COMMISSIONER HAAS: I was going
with the rooftop gardens, but we don't need to
go there.

Do you think there's an

incremental effect that could result 1f the
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four story buildings up to 50 feet tall become
a reality?

MR. TUCKER: All of the
organizations are concerned that the
development with 50 foot four store buildings
would set a precedent for increased
development of that nature along MacArthur
Boulevard and in the Palisades, which is at a
context with the Palisades today.

COMMISSIONER HAAS: That's it for
me. Thanks.

MR. CREWS: I have just a couple
of more questions for --

COMMISSIONER HAAS: Ms. Haas, 1is
Mr. Crews going to ask questions for you?

COMMISSIONER HAAS: Yes. If
that's all right?

CHAIRMAN HOOD: You know what,
after 12 years it doesn't matter. Go ahead,
Mr. Crews. ©Normally we only have one person.
I think we all know the rules.

MR. CREWS: We went through this
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last time.

CHAIRMAN HOOD: Yes, I know we
did. That's why I wondered why I have to do
it again. It seems like Mr. Crews --

MR. CREWS: Well, what changed
from last time, this is Jjust a continuation?

CHAIRMAN HOOD: Well, what changed
last time, I just let you do it because it was
a big issue. I'm not a big issue oriented
guy. I don't make a big scene like you're
trying to make me make now. Typically we have
one person ask questions. And I know you were
the former ZA, I thought. So typically you
know how we operate.

MR. CREWS: I'm sorry. You know
the Zoning Administrator really doesn't have
much of a role in PUD reviews by the Zoning
Commission.

CHAIRMAN HOOD: How could vyou
know--

MR. CREWS: You know there is no--

there 1is absolutely no role for the Zoning
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Administrator--

CHATRMAN HOOD: You know what? I
actually could comment on that by the many
appeals that we set. But anyway, go ahead, Mr.
Crews.

MR. CREWS: Excuse me, what was
that last comment? I missed that, sir?

CHAIRMAN HOOD: You want to ask
questions or you do not want to ask guestions?

MR. CREWS: I want to ask
questions, but I'm afraid I missed your last
comment and I thought it might --

CHATIRMAN HOOD: Don't worry. Just

got to be swift enough.

VICE-CHAIR JEFFRIES: Mr. Crews,
move on.

CHAIRMAN HOOD: Go ahead and ask
your question. I tell you what, don't ask no

questions.
Ms. Haas, you ask the questions.
COMMISSIONER HAAS: All right. Do

you want to give them to me or you just want
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to forego 1it?

VICE-CHAIR JEFFRIES: I asked him
to move on, but he wouldn't.

COMMISSIONER HAAS: The near
northwest element from the Comprehensive Plan,
was that in the July submission, Mr. Brown and
Mr. Tucker?

MR. TUCKER: There's reference to
it in the July submission, but there's a
greater reference to it in the -- 1I've
forgotten the date, but the submission before
that which was perhaps November.

COMMISSIONER HAAS: All right.

MR. TUCKER: The July submission
did reference the density similar to that on
Logan and -- or I'm sorry. The density to
give the neighborhood -- let's see. The
internal roadways are 20 feet wide and the
townhouses are pulled close to the street's
edge to give the neighborhood feel to the
street similar to that of Corcoran or Church

Streets in the Dupont Circle area.
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The part -- yes, the Comprehensive
Plan also contains ten area elements with the
PUD site located in the near northwest area
element. The project is consistent with this
element plan.

And that is the July 2008
submission.

COMMISSIONER HAAS: Thank you.

Okay. Would you consider that a
25 foot buffer around the wetland, although
it's not presently in the proposal, would
constitute a superior feature in terms of a
public benefit.

MR. TUCKER: ©No question about it
and, again, I skimmed over perhaps a bit in my
testimony, but 1it's in the record that the
representatives from Office of Planning and
the Park Service who are reviewing the
proposal have put a 35 foot number in there.
And every single Park Service and OP
representative who had anything to do with

the environment or wetlands, the minimum
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stated of a setback required -- or that they
thought should be required from wetlands was
25 feet.
COMMISSIONER HAAS: Thank you.
MR. TUCKER: I can provide names
and phone numbers of those representatives.
CHATRMAN HOOD: You know,
sometimes it's quicker to just go on through

and get through it.

Ms. Haas, do vyou have anything
else?

COMMISSIONER HAAS: One more
question. We're still looking for a

comparative table in terms of by-right
requirements with the PUD flexibility added,
is that correct?

MR. TUCKER: You're talking about
the annotated table?

COMMISSIONER HAAS: Yes.

COMMISSIONER TURNBULL: Yes. We
have not, to my knowledge, seen one yet.

COMMISSIONER HAAS: Okay. Thank
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141

you.
MR. TUCKER: That complies with

the regulations.

CHAIRMAN HOOD: Thank vyou, Ms.
Haas.

Okay.

VICE-CHAIR JEFFRIES: Mr. Chair,

just a quick question.

Ms. Haas, I'm sorry. You asked
these gentlemen for the table.

COMMISSIONER HAAS: We've Dbeen
looking for something for some time and we
have yet to see it. And I think Mr. Brown
mentioned it in his testimony early on that
that was one of the missing items from the
package. So I just wanted --

VICE-CHAIR JEFFRIES: Oh, I
thought you would expect that from the
applicant?

COMMISSIONER HAAS: Yes.

CHAIRMAN HOOD: Yes, she's just --

COMMISSIONER HAAS: I was just
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verifying their comment.

VICE-CHAIR JEFFRIES: Oh, okay.
Okay.

CHAIRMAN HOOD: She made a point.

Okay. And she asked a qguestion
when she was doing it.

Okay. Thank you, Ms. Haas.

COMMISSIONER HAAS: Thank you.

CHAIRMAN HOOD: Mr. Hitchcock?
Okay. Mr. Spencer? Did I call you, Mr.
Fiola? You went first, though. Okay. All
right. Thank you both. Appreciate it.

Okay. What we're going to do
we're going to take a five minute break. After
the five minute break we're going to come
back, Mr. Fiola, and we're going to do that
small snippet piece of the changes. I hope
it's small. I haven't had a chance to look a
tit. But we're going to look at the changes.
And we may have some cross examination on that
and that only. And then we'll do the closeout

and rebuttal. Okay. All right.
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Be back in five minutes.

(Whereupon, at 8:14 p.m. off the
record until 8:28 p.m.)

CHAIRMAN HOOD: Okay. We're going
to go ahead and get back on the record and get
started.

Mr. Fiola, let's agree on how
we're going to proceed. Are we going to do the
new portions of the project and rebuttal at
the same time so we can limit it, the parties
will have limited cross examination Jjust on
the new issues only. And if you can just kind
of in your comments or do you want to come
back up and then do rebuttal?

MR. FIOLA: We would actually
prefer to do it one package. We sort of set
it up that way thinking that we would only get
rebuttal and the changes are directly a
response to comments we heard last time.

CHAIRMAN HOOD: To rebuttal? Okay.
So everything we're going to hear now is the

changes only?
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MR. FIOLA: In the rebuttal.

CHATIRMAN HOOD: Okay.

MR. FIOLA: So they're tied
together.

CHAIRMAN HOOD: Okay. So we can
control the cross examination because we're
basically going to do <cross on the new
information only.

MR. FIOLA: You should do cross on
rebuttal as well.

CHAIRMAN HOOD: Okay. I'm just
trying to see how I can --

MR. FIOLA: I'm trying to keep it
simple. If we do it altogether and then
questions from the Commission and --

CHAIRMAN HOOD: Cross examine the
whole thing?

MR. FIOLA: The whole thing.

CHAIRMAN HOOD: Okay. Let's do
that. Let's do that. Okay. All right. Thank
you.

How much time do you think you're
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going to need?

MR. FIOLA: Probably 20 minutes,
115 to 20 minutes.

CHATIRMAN HOOD: Okay. Thank you.

MR. FIOLA: Thank you.

For the record my name is Phil
Fiola with the law firm of Pillsbury Winthrop
Shaw Pittman. And I'm here on behalf of the
applicant in this case.

Mr. Chairman, members of the
Commission, we have three rebuttal witnesses.
And in this rebuttal we will address the
issues that were raised last time and the new
information that was provided in response to
those issues.

The three witnesses are Paul 01ldt,
who 1s our wetlands expert who i1s recognized
as an expert by this Commission when this
hearing first started. Dan Dove who 1is a
landscape architect who was recognized as an
expert in architecture when the hearing. And

Jack McLaurin, the project architect.
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And I'd like to start off with Mr.
O0ldt, 1if I might.

Mr. 0Oldt, at the last session Mr.
Julie Moore testified on behalf of the ANC
that she was uncertain whether or not the
delineation of the wetlands that was approved
by the Army Corps of Engineers included all
the springs on the site. Could you comment on
that, please?

MR. OLDT: For the record my name
is Paul 0Oldt. I'm the team leader for the
Ecology Team in the Fredricksburg Office of
Williamsburg Environmental Group.

All the seaps that were identified
that are satisfied, the three parameters set
forth 1987 Corps Manual for wetlands
delineations were identified and
subsequentially confirmed by the Corps October
10, 2007.

MR. FIOLA: She also testified I
believe that to her knowledge there were no

standards to define the health of a wetlands.
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Is that your opinion?

MR. OLDT: The Corps of Engineers
has developed a hydrogeomorphic
classifications for wetlands. This was
developed in their Waterways Experiment
Station. And this wuses land use setting
hydrologic inputs and hydrodynamics to assess
the health and function of a wetland.

MR. FIOLA: In your opinion could
you classify the health of this particular
wetlands?

MR. OLDT: Based on the urban land
setting the lack of woody vegetation in the
existing wetland, a lack of wvegetative
diversity, it's my opinion that the function
and value of this wetland is low.

MR. FIOLA: In your opinion will
the recharge of this wetland be adversely
impacted by this development 1if 1t were
approved and move forward?

MR. OLDT: Based on the proposed

open space, the proposed rain garden, the
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storm water management, the pervious alleyways
and parking area it's my opinion that recharge
of the existing groundwater should Dbe
sufficient to allow normal hydrologic function
of the existing wetlands on site.

MR. FIOLA: Thank you, Mr. 01ldt.

We submitted 1into the record a
short letter from Mr. Oldt that covers some of
the issues that he just raised. And I'd also
like to remind the Commission, which it knows
obviously as Mr. May talked last time, is that
the entire environmental review of this
project is subject to the Department of the
Environment's environmental impact screening
form and process. So we need to go through
another step that's going to do what it needs
to do to protect this wetlands, which is a
goal by the way of this applicant.

Mr. Chair, if it pleases the
Commission, I'd like to just continue on with
our two other witnesses and then stand for

questions.
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Our next witness is Mr. Dove, the
landscape architect for the project.

Mr. Dove, could vyou identify
yourself?

MR. DOVE: Good evening. And for
the record my name 1is Dan Dove. I'm with
Studio 39 Landscape Architecture.

MR. FIOLA: Have you read the D.C.
Urban Forestry's report that was submitted
into the record last time?

MR. DOVE: Yes, I have.

MR. FIOLA: Can you identify for
the Commission the trees that he indicated
were at risk in this development?

MR. DOVE: Yes, sir. Currently
right now this MacArthur Boulevard running
left to right on the site.

This is our proposed entrance into
our development.

The three +trees are shown 1in
lavender, tree 1, 2 and 3. All three of them

are willow oaks.
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MR. FIOLA: And are they in danger
from this development?

MR. DOVE: Based on the studies
when I visited the site with the arborist that
we retained, Jason Mann -- he's here 1if
there's any additional gquestions. Our studies
and what we decided was that these three would
not Dbe able to Dbe saved due to the
development. The proximity of the buildings,
the utilities running parallel from the
building face to the street as well as the
amount of fill required in the front of these
units would greatly impact the root =zone of
the trees.

MR. FIOLA: Mr. Chairman, we're
also submitting the arborist's report into the
record that Mr. Dove is speaking to.

Mr. Dove, could you comment on the
conditions of these three trees?

MR. DOVE: When we visited the
site, Jason and myself, we observed all three

trees. All three trees are in fair condition.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

150

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

There is some gurgling of the roots, which
basically is caused by the proximity of the
existing sidewalks. The trees basically, the
root systems will grow out towards those
sidewalks, come back and just kind of
encompass the tree. You can see right here
where these roots are sort of surrounding this
tree here.

They're noting significant right
now. If these trees were left alone and grown,
these roots would increase in size and
probably strangle out the stem of this tree
here.

You can go to the next slide.

There's also -- well, tree 1
specifically there's about 40 percent of the
tree's roots are exposed. The amount of
pedestrian damage as well as possibly mowers
or something like that is evident. You can see
that there's scar tissue on top of the root
systems which would possibly cause some decay

in the future.
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We've also observed that these
trees are probably at their height given their
situation, their environment that surrounds
them. You know, they're probably at their peak
growing and will probably be on sort of the
decline in the future.

MR. FIOLA: Would you describe how
the applicant intends to fix the problem by
removing these trees?

MR. DOVE: In D.C. you're required
to -- any tree that is 55 inches or greater at
4% feet above ground, 1it's 55 inches in
circumference at 4% feet above ground you're
required to go for a special tree removal
permit application. We'll have to do that for
those three trees.

Basically the calculation is if
your tree diameter Dbreast height 1lost, you
have to meet or exceed that diameter breast
height with your proposed trees.

You can see these are the three

trees right here that are going to have to be
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removed for a total of 76 inches in total
diameter breast height. We're proposing 50
shade trees at a total of 150 diameter breast
height as well as some ornamental trees to
give us 260 inches diameter Dbreast height,
which far exceeds D.C. requirements right now
for those three trees.

MR. FIOLA: And these trees are
currently in the landscape plan that's before
the Commission?

MR. DOVE: Yes, sir.

MR. FIOLA: Thank you.

And just to remind the Commission,
of course there is a permit process Dbecause
these trees, the three trees in question are
in public space that the District Department
of Transportation the Urban Forestry will be
involved in their permission to remove them as
well as what goes on as far as replacement.

Thank you.

Our last rebuttal witness is Jack

McLaurin, the project architect. And I'd like
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Mr. Mclaurin, first of all, to didentify
himself.

MR. McLAURIN: Again, my name 1is
Jack McLaurin with the Lessard Group.

MR. FIOLA: You've heard a lot of
testimony about building heights and that this
project has excessive building heights as well
as some questions about the density. Could you
walk us through your thoughts of those issues?

MR. McLAURIN: Okay. The first
thing I would like to do 1s to remind the
Commission of some additional architectural
context that is in the immediate neighborhood.
And Ms. Haas had a wonderful presentation last
time which showed a lot of the single family
homes, some of which are historical, some of
which are still there today. But that is not
the only context that we're talking about and
our dialogue has always revolved around the
fact that this is a very eclectic
neighborhood. And that's what makes the city

so great. They're not monolithic, it's not
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all the same thing, whether vyou're talking
about architecture, style, mass density,
whatever.

These are examples of Dbuildings
that are in the immediate neighborhood that
you don't have to go very far for these.

The upper left hand corner is an
apartment building with a flat roof structure
which is clearly 3% stories above the ground.
There 1is habitual space down 1in the lower
level.

The conversation has always Dbeen
"our homes," albeit some of those are four
stories. From a perceived height they are
three stories plus a roof. They are not four
stories to a facia or cornice 1line. The
fourth level has always been built into the
roofline.

What vyou see here on the right
hand side clearly four stories. I can count
them right there; one, two, three, four. So,

you know, the same. There is no four stories
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just, frankly, 1s not true.

On the bottom left hand corner --

COMMISSIONER MAY: I'm sorry. Can
you show me again what you just pointed out,
four stories?

MR. FIOLA: Upper right hand
corner, garage lower level, one, two, three on
top of that. So that's clearly four stories.

COMMISSIONER MAY: Well, but the
garage 1s below grade. What's the -- is that
a basement or a cellar in zoning terms?

MR. McLAURIN: I don't have any
idea what the back is doing --

COMMISSIONER MAY: Well, 1it's a
matter what the front is doing.

MR. McLAURIN: You know, to me
that's -- well, that's certainly close to six
feet above grade if measured at the street.

COMMISSIONER MAY: The way to
measure it 1is from the height -- from the
measuring point no more than four feet to the

ceiling of the level that's below grade or
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partially Dbelow grade, and that's how you
determine whether it's a basement or a cellar.

MR. McLAURIN: I don't know--

COMMISSIONER MAY: A cellar is not
counted in FAR, a basement is.

MR. McLAURIN: Okay.

COMMISSIONER MAY: So, I mean, if
you're going to show us a four story building,
that's not clearly a four story building to
me.

MR. McLAURIN: Okay. There's four
habitual levels in this. You know, from --

COMMISSIONER MAY: I understand
that. I understand that. But a cellar is not
considered --

MR. McLAURIN: Okay.

COMMISSIONER MAY: -- as part of
FAR.

MR. McLAURIN: Okay. Bottom left
hand corner; one, two, three, four on Foxhall.

COMMISSIONER MAY: Is that the

front of the house or the back of the house?
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MR. McLAURIN: That's actually the
back of the house, it's visible from Foxhall.
I was in my car taking this picture.

COMMISSIONER MAY: Okay. What is
it at the front?

MR. McLAURIN: It's three stories
from the front.

Upper left hand corner here, again
three stories plus 3% stories there. There's
English basement windows there. Three stories.

So when you talk about height not
just stories, you know the addition of
retaining walls certainly adds to the physical
dimension of the buildings as well. Apartment
buildings 3% stories.

The upper right hand corner is an
illustration of the diversity of what's out
there. This 1is adjacent to the site. You
could walk to this. A small family detached
home adjacent to a 3% story apartment
building.

So there 1is not one particular
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prototype out there to work with.

Again, three stories with roof,
three stories with roof. I'm just trying to
get to, you know, that is our context that we
are working with. The fourth story of our
homes are built into the attic levels.

This is immediately adjacent, this
is one of the doctor's house. Again, four
stories.

This 1s a diagram of Dbuilding
height which illustrates --

COMMISSIONER MAY: Can you bring
that one back again?

MR. McLAURIN: Sure. Yes. One,
two, three, four; but it's three plus a roof.
I mean, this 1is a very good relationship to
the context of ours. In our conversations
with the neighbors we have done some very
detailed -- our civil engineer went out here
and measures these points here. Our cornice
line is approximately eight inches below his

cornice line.
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Our ridge, our top of ridge 1is
approximately 2 foot 4 inches below is top of
ridge.

COMMISSIONER MAY: Compared to
what measuring point? What's the measuring
point that you're going by?

MR. McLAURIN: I'm Jjust -- I'm
using his survey --

COMMISSIONER MAY: So absolute.
So it's an absolute above sea level?

MR. McLAURIN: Yes. That's right.

COMMISSIONER MAY: Okay.

MR. McLAURIN: Absolute and
relative.

COMMISSIONER MAY: All right.
Relative, what's the measuring point? Is it
the curve the way you would measure or the
finished grade 1in grade 1in front of the
building?

MR. McLAURIN: It is consistent.
So I would say the finished floor level of

this would be similar.
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COMMISSIONER MAY: Okay.

MR. McLAURIN: This is a diagram
of building height in relationship to stories,
but also physical height as measured according
to the zoning ordinance. And these dimensions
are consistent with the zoning table that was
recently submitted. The fact that we have
four stories over 40 feet, there's only seven
lots that we're talking about in excess of the
by-right 40 feet. These red ones here, these
two reds one here. Four stories less than 40
feet are the yellow. Three stories are the
green. And I would remind the Commission that
MacArthur Court, I'm showing this as three
stories but those are really 2% story facades
because of the buried front in there.

So my point here 1is that we do
have four story homes, but in measured this
way they are internal to the site and our
edges are still consistent with the
surrounding neighborhood. Our units in excess

of 40 feet are internal to the site.
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One of the recent changes that we
have made since the hearing, clearly we heard
from the ANC and the community associations is
that we try to prioritize where they may come
back with in their conditions and their
resolution, we clearly heard Lot 37 which 1is
this lot here, this one here, which we had
already come up with a unique home design to
put the front door on MacArthur. We clearly
heard that was -- if we were to put one major
issue on height, it was that particular lot.
Now tonight we've heard that really it's still
the entire project. But we went through great
lengths to actually yet come up with vyet
another design on this to bring it down to
three stories, which is again two stories plus
a roof, which was not easy to do. So we have
three stories on this one and then four
stories on the other. And that is strictly a
custom unit design for that lot to address the
community's needs.

And again, I'd Jjust remind the
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Commission that building 3 is a three story
building which was lowered in response to the
neighborhood's concerns. And this is the one
that backs up to -- this is this building
right here. So it backs up to the wetlands
and is 1immediately adjacent to some of the
residents on Canal View.

Connectivity and bollards. This
is a landscape plane of that particular area.
This is Lingan Road, which is public right-of-
way. This is Lingan Way, which is the private
right-of-way. These are the two doctors'
house that testified tonight. This 1is the
townhome complex here and a parking lot over
here on this side.

This is the property line dividing
the property line dividing the public from the
private right-of-way.

The idea 1in a combination of
existing landscape vegetation that this
homeowner has put in in addition to enhance

the landscaping, in addition to the buffer,
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was to create a driveable, mountable grassway
here, grasscrete for FEMS. The bollards are
located on private property here, here and
here.

So we're still trying to give the
idea that this is a landscaped buffer which
does not promote connectivity and actually
physically cuts it off, but it is mountable by
the Fire Department. It's in your book. But
this 1s the perspective south. So I'm
standing on Lingan Road. This purple line 1is
the property 1line between the public and
private. So this is the design of the
decorative bollard and we added a chain link
in there to try to give it some sort of more
authentic feel.

And this 1is looking the other way
towards the north. So these are the two
doctors' residences here and this is that
landscaped area over there.

This is an actual cutsheet of the

bollard we proposed. And this bollard has
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been used in this exact situation. It has
been approved by other fire department

agencies across the country, but the answer to

your question -- I think it was Commissioner
Jeffries. It's a five inch diameter bollard
MR. FIOLA: And 1in response to

Commissioner, this plan mirrors the plan that
was approved by the Fire Department. It has
the grasscrete and the bollards, albeit
they're designed better than it was before.
And the landscaping that surrounds the
grasscrete was not of concern to the Fire
Department. And that was a plan we submitted
at the last hearing.

COMMISSIONER KEATING: I just want
to be clear. My concern 1is that in the
emergency situation a fire truck or an
ambulance trying to get to a home that's on
the other side of the barrier has to get out
and remove those bollards. And that's my
question about whether or not the Fire

Department had actually signed off on this.
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And you're telling me that other fire
departments around the country are using that.
And I'd like to see that information if that's
actually the case.

MR. FIOLA: But this plan is what
was approved by the Fire Department. The only
thing that's different is the landscaping. Our
Fire Department.

COMMISSIONER KEATING: I haven't
seen the approval. I'd 1like to see that.

MR. FIOLA: It's in the record,

but okay, we can get a copy of it for the

record.
COMMISSIONER KEATING: Thank you.
MR. McLAURIN: Okay. Regarding
the issue of density. Density is measured in

many different ways, tangible and intangible.
The following is to try to be a very quick
summary with lack of confusion on some of the
calculations regarding density.

The FAR, as I think Mr. Brown had

reported for the R-1-B is 1.2. The R-5-A
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permitted in a .9. Our community is at a .98

Open space, which is measured in
this case by lot occupancy is 40 percent and
we are at 28 percent. And that is what you
see 1in the dark Dblue here. And excluding
roadways, the public open space which was one
of the driving factors, one of the planning
principles of this development was to create
congregated community accessible open space.
Is 43,777 square feet, which is 36 percent.
And that's public only. That's not on lot open
space. So that's excluding roadways.

As mentioned last time, Ms. Haas
in her testimony indicated Canal View was
really the model to follow. They have 65,000
square feet of open space, but as you can see
it's made up of roadways. Their public open
space 1is only 15 percent and it's 31,316
square feet. Their streets account for 34,346
square feet.

So my only point is 1if we're use

to them as a comparison to our model, that's
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not really the goal. We differ. Our goal is to
have the open space accessible to the
community, not on lot.

Another measurement is the
impervious/pervious requirement. There is no
requirement, but we are proposed 53 percent
impervious, 47 percent pervious. And this 1is
how it's measured here and that's a
combination of landscaping, green spacing and
permeable pavers which we have testified in
the past.

Regarding the other method of
measuring of density, the dwelling is per
acre. Our community on a net basis excluding
roadways 1s about 16 wunits to the acre.
Gross, it's about 13 to 14.

Comparable densities in the
neighborhood. ?0ur site 1s right here.
Directly across the street 1is MacArthur
Townhomes, 20.5 These are gross numbers here.
Okay. But these are front loaded townhomes.

So 20.5 units to the acre.
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20.7 on Foxhall Muse. That's
gross. IF we do it net and take out the

parking lot, certainly that number is going to

go up.
21.7 on Lingan Townhomes.
So the whole point is I did the
math. Canal View I think 1is 3.89. We
acknowledge that. There are single family

communities in the neighborhood. But the idea
here is that we're not inappropriate. There
are densities that are either comparable or in
excess of ours.

The statement of overbuilding of
land. Clearly this shows that we're not
necessarily overbuilding land.

Canyon effect of MacArthur
Boulevard. MacArthur Boulevard is 2% stories.
I've show you 3% story apartment buildings on
MacArthur Boulevard. How can 2% stories create
a canyon effect?

I guess my Dbottom line here 1in

closing 1is no single density is the exact
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entity to emulate. If the 20th century was
the area of uncontrolled growth and mass
production, the 21st century can offer the
reemergence of truly differentiated
development with a range of neighborhoods
providing a wvariety of social elements and a
wide range of design in planning forms
accommodating the emerging demands of our
population. We cannot take one particular
example and try to copy that along through all
future development. I think that's what makes
the city so diverse.

Okay. This 1s the original by-
right plan has been so contentious that shows
26 units on the project. On the red this 1is
the R-5-A and the R-1-B is over here in the
yellow, and that dividing line is right around
there.

We do have another potential, 32
units in a configuration similar to what we
have. So there's the line right there, single

family dwellings over here.
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I mean, we can come up with a 100
of these, different scenarios. I don't think
it's about the numbers, it's about how you
design the numbers. But echoing on
Commissioner May's comments, this is a section
that illustrates what you can do by-right.

If Canal View 1is an example of
what we should do, we should build into the
wetlands, encroach in the wetlands, take all
of our storm water and dump on it, dump into
the wetlands and have no consolidated open
space for the community. That's not what
we're trying to do here.

The shaded is a potential 40 foot
high by-right building. This 1is the Canal
View property line 20 feet away. Our homes,
albeit this is the old roof form here, we just
pulled this out at this hearing here based on
the conversation, we have 39 foot 3% inches
and we're clearly lower than what is possible
by-right.

Now there's a lot of things that
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are possible by-right.

COMMISSIONER MAY: That's building
3, right, not building 4°7?

MR. McLAURIN: That is building 3.

COMMISSIONER MAY: So building 4
would be another story taller than that,
right?

MR. McLAURIN: It would be. But
the horizontal distance that we clearly hear
from the neighbors that was of major concern
and staying out of the wetlands. And we feel
that that is what we've done.

MR. FIOLA: Mr. McLaurin, you've
heard some testimony tonight that the
applicant has refused to move from its
position with regard to some of these key
issues. Could you highlight for the Commission
some of the changes that have happened over
the course of the last 18 months?

MR. McLAURIN: Sure. And I want
reiterate hopefully there's an obvious

willingness to make change and continue to
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evolve the project. Our philosophy in the
design team has always been be open, be
honest, relook at your project. If the change
makes for what you're trying to do, do it. If
it makes it better, do it. Don't make a change
just because you're trying to appease
somebody.

So many of what we heard in the
community we actually thought were good ideas
and made our job better. I can honestly tell
you our Job 1is better today then it was a
month ago, then it was a year ago. Some of
the changes that we did:

We have fewer -- I forgot the
exact number, but fewer units along these two
building on Canal View.

We have lowered the height of this
building from four stories to three stories.

We removed the roof decks off of
this building here.

The issue of connectivity -- this

was originally proposed connected and allowing
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the traffic to go through. We clearly heard
from the neighborhoods. We worked hard with
them and at some point we were opposing the
agencies' recommendations. But now I think
they've come around to where we want to be.

We have an increase 1in overall
open space in the community, but primarily in
this dimension we have moved further away from
this house by the 1loss of wunits 1in this
building.

We have an 1increase 1in pervious
area.

Obviously, we've completely
changed the architecture. We heard you loud
and clear and really went back to a blank
slate and tried to come up with what is a
right solution architecturally speaking.

VICE-CHAIR JEFFRIES: What was the
original number of units you proposed to the
community?

MR. McLAURIN: Forty-one.

VICE-CHAIR JEFFRIES: Forty-one?
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MR. McLAURIN: Right.

VICE-CHAIR JEFFRIES: To the
community, not to the Zoning Commission?

MR. McLAURIN: That's right.

VICE-CHAIR JEFFRIES: Okay. Thank

you.

MR. McLAURIN: I think the first
time you saw it, it was 37. That's right.
Yes.

We completely changed the
architecture.

We have now lowered the height of
this building here, of Lot 37. Not the

building, but the lot.
We have refined the facades of
this building here in conversations in

sensitivity to the two existing homeowners to

try to —--our architecture is very unique 1is
theirs. Our height 1is comparable but our
architecture is wunique. But we've refined

some elements, some bays and dormers and some

materials to try to be more sensitive to them.
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We've changed the garage door
configurations on the front entry townhomes,
on the garages. We've gone from all two cars
to one cars and two cars and two singles.
We've changed that architecture.

And we've created custom
architecture to address the wetlands. This
building had the drop down rec rooms. We've
moved the retaining walls further away. I
mean, we felt we were right before but now we
feel we're even more right, you know, taking
advice from the Commission. Sharpen your
pencil. If you're good, you're going to come
up with better ways to do 1it. And that's
always been our philosophy.

COMMISSIONER KEATING: Just
exactly how far have you moved away from the
wetlands? That was that picture --

MR. McLAURIN: I have a section
which I didn't go to in detail, but we cut a
section in two locations. We cut a section

here which was an extreme condition. Mr.
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Tucker refers to a 4 foot distance from the
retaining wall to the wetlands. That's at this
extreme point here. It's not the centerline of
the wetlands. That's this wider part over
here.

The red line is the old location
of the retaining wall. The black line is the
new. This is the old where we were 14 feet to
the centerline of the wetlands. We are now 19
feet. So it's five feet further away but the
wall used to be 12 foot 6 high, it is now 2
foot 6 high. So by working with the
architecture and absorbing some of the grade
inside the unit, we were able to take out or
move it 5 feet further away but also lower the
height by approximately 10 feet.

MR. FIOLA: And Jjust to wrap up
the rebuttal, I think it's important for the
Commission to understand some of the places
where we do agree with the ANC and Canal View
and maybe Palisades, although they haven't

articulated it quite as definitively.
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In the ANC resolution it asks that
a condition be made that the approval be not
transferrable. Well, this Commission knows 1if
it gets approved, there's going to be a PUD
covenant that will require this particular
development and nothing else to be developed.

They asked, too, in the resolution
that building 3, which is the one closest to
Canal View, not exceed 38 feet in height. And
we comply with that.

They asked that all other
buildings Dbe 1less than 40 feet or three
stories and, obviously, we haven't done that.
We did lower Lot 37 to three stories, but the
other heights we Dbelieve are contextually
appropriate as the site, as you recall, slopes
from MacArthur Boulevard some 30 feet to the
wetlands area.

Flag the wetlands and protect it
per Army Corps and DOE. We have done that.
We have letters from the Army that say we've

done it correctly. We have a letter in the
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record from the Department of the Environment
endorsing the plan. And as I said before, we
still have to go through a further and more
detailed review as we go through permits.

Increase the &road with the 25
feet. We did not do that. We didn't believe
it was necessary to increase the impervious
surface. And I think most importantly, both
the District Department of Transportation as
you heard 1in testimony last time and the
Department of Fire and Emergency Services both
find 20 feet acceptable.

Ample turnaround. Again, both FEMS
and DDOT have approved this concept without
the turnaround.

Affordable units without Dbeing
distinguishable from market aid. I think if
you look at the architecture of the MacArthur
Boulevard units you can see that we met that
characteristic.

Increase on-street parking from 13

to 25. We did not do that. We think we were
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trying to balance as our traffic consultant
said, between providing enough spaces but not
overdoing the amount of spaces. So we have
over 1% cars per unit in the units and we have
13 on-street spaces for visitors.

Total impervious surface with 50
percent max, but we're not but we're pretty
close. We have 52 percent.

Covenant to protect the open
space. The PUD covenant will do that.

The request that the open space be
at least 13,500 and going into 11A and adding
an additional 5,000 square feet. Well, we
have a total of public open space, park open
space, not the wetlands, not the backyards of
some of the units of 27,000 square feet.

Found design flexibility. We
agree we should have some flexibility as to
actually design, that it may end up being a
tree as opposed to a fountain.

Landscape design for MacArthur

Boulevard. The applicant is committed and
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will accept as a condition to a PUD order a
commitment of $50,000 to improve the areas of
MacArthur Boulevard that are not in front of
the property. We'll have to work with the
neighbors whether it's to the Q Street side or
to the Foxhall Street side, but we'll have to
do that.

Our contribution to the
neighborhood. You see 15,000 square feet to
Palisades.

Indemnify damage to Canal View. We
have accepted that as a condition and we will
do whatever it takes to do that.

With regard to Canal View's
additional requests:

Repair the construction damage to
existing wall. Obviously, we'll accept that an
obligation.

Repair potential construction
damage. Obviously, we'll accept that as an
obligation.

Light and density. This is, you
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know, the forever debated issue 1is it too
much, is it not enough. But it's important to
note that we moved the houses significantly
away from the edge of Canal View in almost all
respects.

Mitigated traffic impacts. We
think we do. I would remind the Commission
that this was a hospital with 200 beds that
employed 300 people in three shifts a day.
It's hard to believe that, as Mr. Tucker said,
that it was benign with regard to traffic
impact compared to the 37 houses.

That the homeowners association
would have input into construction management.
We, obviously, agree that they're an important
player in this community and need to have that
input.

So that ends our rebuttal. We
think we have a project that accomplishes a
lot of goals and policies of the District of
Columbia. And if pleases the Commission, save

about 60 seconds for concluding remarks after
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questions from the Commission and cross
examination.

Thank you, sir.

CHATRMAN HOOD: Okay. Thank vyou
all for that presentation. And I will open up
for my colleagues for questions on rebuttal
and new information.

COMMISSIONER MAY: Can I ask a
question?

CHATIRMAN HOOD: Commissioner May?

COMMISSIONER MAY: You noted in
your point-by-point comparison with the ANC's
concerns with regard to the transferability.
And vyou checked that off saying that the
covenant will be recorded. I guess I'm a
little confused because I thought that what
the ANC was asking for was that this
particular developer would Dbe the only
developer ever to have this right to develop
this property in this way. And what you said
is that a covenant would be recorded that

basically says the only thing that could be
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developed is this PUD, which means that it
could be sold to another developer.

MR. FIOLA: I guess that's what I
assumed the ANC meant is that if this project,
whether it's developed -- who builds it I
don't think is important to -- it seems to me
as to what it is.

I'll also say that the case law is
pretty <clear that the decisions of this
Commission can't flow to a person or to an
entity. They have to flow and run with the
land based on land use.

COMMISSIONER MAY: I'm not arguing
that 1t should Dbe Dbound solely to this
developer. I'm just gquestioning what -- you
know, you checked it off and I'm not sure that
they would check it off. And so I wanted to
try to clarify that.

MR. FIOLA: And I understand what
they were driving at.

COMMISSIONER MAY: I have a tree

question, which 1is we got into the special
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tree analysis, and that was helpful. I'm
vaguely familiar with the Tree Preservation
Act. But I guess I have a question, and maybe
you don't have this measurement, but what
you're trying to say is that the planting of
trees over the entire project would be equal
to 260 inches of diameter breast height. But
if we're looking at the entire site what
exists there now in total DBH.

MR. DOVE: Well, I did 1look at
that when we were on site that day.

COMMISSIONER MAY: Okay.

MR. DOVE: But there's only two
other trees that meet that.

COMMISSIONER MAY: No, I'm not

talking about two other trees that meet the

special tree. I'm talking about all other
trees. I mean, what you're saying is that --
MR. DOVE: Apples—-to-apples.

Apples—-to-apples.
COMMISSIONER MAY: -- all trees in

the new development will total 260 DBH.
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MR. DOVE: You want to know how
many trees are there total?

COMMISSIONER MAY: No. What's the
total DBH? Because, you know, I understand
that you have do that offset and, you know,
great you're doing that offset. But some of
that, you know, is also offsetting the loss of
other trees that will be taken down in the
process of developing the project. So I guess
if you're going to compare or use that
calculation to show that you're meeting the
law, you know what about the rest of the trees
in the site? How many are going to be lost?
Because if you're cutting down another 300 of,
you know, DBH over the rest of the site, it's
not really a net gain.

MR. DOVE: I understand.

COMMISSIONER MAY: It may not be
required by law, but it's a net gain.

MR. DOVE: The truth be told, I
mean I haven't gone done and marked every

single tree on site. And I think you should
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note that I mean, there is that large play
yard that doesn't have any trees in it. The

hospital takes up a significant amount of

area.
COMMISSIONER MAY: Yes.
MR. DOVE: The parking lot is a
large area. I mean, there are some trees

that, you know, there's like a Magnolia that's
probably a three inch caliper Magnolia that's
there that will be taken down.

There are two trees on site that
are 55 inches or above, and those will have to
be accounted for when we go through the
special permit.

But, again, I think when I've
looked at the plan the only trees that are
around are the -- you know, there are the
trees that are grown -- that aren't even on
the property. I mean, they're smaller, sort of
under story trees that under those willows
that are minor in significance.

I mean, I could -- I don't mean to
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downplay that, I guess, but there -- I mean,
you can look at the site plan. There's trees
that are here, here that aren't really on our
property. Those are the evergreens that are in
front of Meme's house. There's these trees
here, that's a large tree there and there's a
large tree there. The rest are all like small,
under story weed trees that are in that
wetlands area right now.

I mean, the three trees that are
right here and then there's some -- again,
there's a Bradford Pear that's half broken
right here that I would say would be deemed
hazardous. And then there's other -- you know,
the six smaller Magnolias again, like I said.

COMMISSIONER MAY: Okay.

MR. DOVE: Again, I haven't gone
through and studied every single tree, but I
would think that even with 260 inches I think
we could definitely make up for what would be
lost.

COMMISSIONER MAY: Okay.
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MR. FIOLA: Commissioner May, we
have done a tree survey.

COMMISSIONER MAY: Yes.

MR. FIOLA: And it dis 1in the
record, but we didn't add up all the numbers.
We could do that.

COMMISSIONER MAY: Oh, that'd be
helpful to see that apples-to-apples.

MR. FIOLA: But we filed that in
July.

COMMISSIONER MAY: And based on
the photograph my gut reaction is that you ar
right and that there probably isn't 260 inches
there now.

And the law requires that what you
put in is simply more than that or does it
require that -- is there some sort of factor?
Is it two to one or just one --

MR. DOVE: It's greater then or
equal.

COMMISSIONER MAY: Greater than or

equal, that's all?
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MR. DOVE: Yes, sir. That's what
my understanding was. Yes.

COMMISSIONER MAY: Okay.

MR. DOVE: Yes, 1t is.

COMMISSIONER MAY: Because, vyou
know, there's a lot more tree in a big tree
with that diameter than a bunch of smaller
trees that add up to that.

MR. DOVE : I completely
understand. But that's true. They basically
start it on circumference and then you divide
it by pi to get your diameter. And then you
take vyour diameter and divide it by vyour
caliper that you're going to supplement these
with.

COMMISSIONER MAY: Yes.

MR. DOVE: And that gives you the
number of streets you need.

So the minimum requirement is a 2
inch caliper every time we do a landscape
plan, it's three -- for shade trees, 3% inch

caliper. So that's where we got our 150
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inches.

Again, even if it was 2 inches, I
would never put a two inch shade tree in, but
you know that gives you your sort of total
number of trees that you need.

COMMISSIONER MAY: Okay.

MR. DOVE: Is that too much
information?

CHAIRMAN HOOD: Way too much
information. Probably actually not enough for
Commissioner May, but --

MR. DOVE: I'm sorry.

COMMISSIONER MAY: I was with him
all the way. I am dying at 9:10.

MR. DOVE: Sorry.

COMMISSIONER MAY: That's okay. I
think I'm set for me for right now. Thanks.

CHATRMAN HOOD: Commissioner
Keating.

COMMISSIONER KEATING: The
presentation that you just gave, will we get

a copy of that.
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192

MR. FIOLA: Yes, sir.

COMMISSIONER KEATING: Okay.
Thank you.

I think I had most of my -- I
asked the question about the wetlands, which
we addressed and the Dbollards are still
outstanding.

Someone earlier had asked a
question about this fire hydrant. Where 1is
the fire hydrant located? Are there are plans
yet for that? I thought that was an important
question.

MR. FIOLA: I'm sorry, sir. I was
trying -

COMMISSIONER KEATING: Oh, there
was an earlier question about a fire hydrant
and I was just curious about -- I seemed to be
stuck on fire stuff tonight.

MR. FIOLA: Yes. There is a fire
hydrant proposed. I'll get vyou to the
exhibit. In Exhibit 13 there are actually

three fire hydrants ©proposed within the
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development. But there is one proposed
directly across what is now Lingan Way. On
sheet 59 in Exhibit 39 right in front of Dr.
Shaffer's house.

COMMISSIONER KEATING: Excellent.

One other question, DDOT
recommended in its report the need for a bike
rack pad of 30 feet by 6 feet. Has that been
located yet?

MR. FIOLA: It hasn't, no.

COMMISSIONER KEATING: Any idea
where it might go?

MR. FIOLA: No. We'd have to study
that and get something to you.

COMMISSIONER KEATING: Okay. Was
the rest of DDOT's report, though, accepted by
the applicant?

MR. FIOLA: Yes.

COMMISSIONER KEATING: Okay.

MR. FIOLA: With the exception
they are in writing opposed to the bollards

and we think the bollards are a good solution.
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COMMISSIONER KEATING: Okay.
That's all I had. Thank you.

CHATRMAN HOOD: Okay.
Commissioner Turnbull?

COMMISSIONER TURNBULL: Thanks,
Mr. Chair.

Mr. Fiola, I wonder if somewhere
in your group, there was a slide and the
number's come up before about the wetlands. I
keep hearing 35 feet. And there was a slide
23 in Mr. Brown's presentation, Mr. Brown and
Mr. Tucker's presentation that talked about
May Cheh, Chair of the Council, they talk
about within 35 -- 35 feet keeps coming up.
And I'm just wondering --

MR. FIOLA: I think, and Mr.
Tucker probably has to speak to this with the
Office of Planning, there 1s ongoing now a
study group that's composed of the business
community, the Office of Planning, the
Department of the Environment and neighborhood

groups to come up with standards for some of

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

194

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

the environmental issues that the city faces.

Right now there is no written law
or regulation that delineates the distance
from building to a wetland. It is --

COMMISSIONER TURNBULL: I guess
the thing comes up whether you go to the
centerline of the stream or --

MR. FIOLA: Right. And --

COMMISSIONER TURNBULL: The
parameter of what we think is defined as the
wetland?

MR. FIOLA: -- this task force has
been charged with trying to come up with
proposed rules for DOE to implement kind of
uniformly how to deal with wetlands, among
other things. And I think that's one of the
issues that has come up. Now again, you're
going to have to ask Mr. Tucker. He's gone to
those meetings, I haven't.

COMMISSIONER TURNBULL: Right.

MR. FIOLA: But it is not law or

regulation as we speak.
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COMMISSIONER TURNBULL: Well, T
noticed that the existing wall on the other
side, obviously would never meet the criteria
because it's -- but -- and you have shown that
you have tried to mitigate vyour original
proposal. And I think you said you came back
another five feet? Yes. Is that continuously
or does that change as it goes on, different
sections?

MR. FIOLA: Our wall doesn't
change, but of course the stream --

COMMISSIONER TURNBULL: The stream
does?

MR. McLAURIN: The wall does
change at one point. Now it's consistent, but
it used to jog. Let me get there. There it
is. The red is the old location of the wall
so it used to jog at one po;int.

COMMISSIONER TURNBULL: Right.

MR. McLAURIN: Let me get there.
There we go. So the stream meanders, but our

new wall location is constant and we cut the
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corner back to try to stay away from the bulk
part over here.

MR. FIOLA: The Department of the
Environment when we had discussions with them
about this quite frankly were less concerned
about the wall and more concerned about the
building. The wall because it 1is permeable
because it has water that comes through it
into the back yards of those wunits won't
strangle the wetlands in their mind. And
consequently the Department of the Environment
in their letter of September 4, 2008, which is
your record, approves this plan. Actually, it
approves the o0ld plan that the wall was
closer.

So again because there are no
standards, it's hard to design something
except in consultation. And they found this to

be acceptable.

COMMISSIONER TURNBULL: Well, I
think it's a much better -- I mean, the
section reveals an awful 1lot. So from a
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standpoint of drainage, water is draining down
your hill into the stream then?

MR. FIOLA: Yes. It percolates in
the Dback vyard and comes out the retaining
wall.

COMMISSIONER TURNBULL: And
further down as we go down toward the right
you also have another filtration bed down
there, don't you? Or 1is that on the other
side? I saw it on one of your plans. There
was —-

MR. DOVE: The rain garden?

COMMISSIONER TURNBULL: Is that

the rain garden, I guess.

MR. DOVE: There's only one
location for the rain garden. It's still -- do
you have a pointer? The rain garden's

location is still in this area here.

There is a sand filter right here
in this location where all the water will be
drained to and treated in this area. But then

there's nothing as far as any sort of rain
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garden or sand filter in this area.

COMMISSIONER TURNBULL: Okay.
Thank you.

MR. DOVE: Thank you.

CHAIRMAN HOOD: Any other
questions? Okay. Let's do —--

COMMISSIONER MAY: Mr. Chairman,
I'm sorry, I'm a little slow.

In this slide presentation there
was a comparison to the other developments and
their dwelling units per acre. And vyou
mentioned the dwelling units per acre here,
and I don't have that number. What's your --

MR. McLAURIN: Gross 1it's 14, net
it's 16 approximately.

COMMISSIONER MAY: Thanks.

CHATIRMAN HOOD: Okay. Any other
questions? Okay.

Let's do cross examination. Ms.
Haas, Commissioner Haas. Let's make some room
Commissioner Haas.

COMMISSIONER HAAS: I have a
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question for Mr. 0Oldt, is 1it?

MR. OLDT: Oldt.

COMMISSIONER HAAS: Ooldt. You
mentioned that the lack of woody vegetation
made you believe that this wetland was of low
quality. What does that mean?

MR. OLDT: Well, kind of go back
to Ms. Moore's testimony at the last hearing.
You know, she testified that, you know,
essentially we're proposing to enhance the
wetland by establishment of woody plants. And
essentially with the lack of woody vegetation
on site and deep rooted plants the potential
for erosion in this wetland, which is one of
the issues that she brought up, is
significantly higher than if there were
established woody plants in the wetland.

COMMISSIONER HAAS: Well, what do
you consider a woody plant? Do you mean a
tree?

MR. OLDT: A tree, a shrub,

anything besides what is existing there now.
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COMMISSIONER HAAS: Do you
consider a Willow woody vegetation?

MR. OLDT: There's currently no
Willow in the existing wetland as delineated.

COMMISSIONER HAAS: Have you
visited the site lately?

MR. OLDT: I was actually there
February 25th.

COMMISSIONER HAAS: Well,
something must have happened then. We saw
Willows when we were there in early February.

MR. OLDT: Within the delineated
wetland line it is entirely emergent wetland
area.

COMMISSIONER HAAS: So perhaps the
delineation needs correcting?

MR. OLDT: The delineation 1is
correct as stands until five years from the
date of the expiration, which is October 10.
2012.

COMMISSIONER HAAS: So you would

concede that a Willow 1s a wetland tree,
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right?

MR. OLDT: That's one criteria for
the delineation of a wetland.

COMMISSIONER HAAS: But the
demarkation -- the delineation of the wetland
does not include the Willow trees that are on
site?

MR. OLDT: Because there are two
other parameters that are required. There
needs to Dbe hydric soils on site and
established wetlands hydrology, which was not
satisfied at the location of the Willows that
you speak of.

COMMISSIONER HAAS: Now this 1is
interesting. You mentioned seaps. What is a
seap as opposed to a spring?

MR. OLDT: Well, I mean

essentially to me it's nomenclature. You call

it a spring, I call it a seap. I mean, to me
it's tomato/tomato. To me 1it's the same
thing.

COMMISSIONER HAAS: It seemed to
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me that Julie Moore had a different
distinction.

MR. OLDT: I mean, I don't know
what exactly her definition is, but I mean
essentially to me they're +the exact same
thing.

COMMISSIONER HAAS: Okay. Did you
see the macro invertebrates in those springs?

MR. OLDT: I did not do a macro
invertebrate study in the wetland while I was
out there.

COMMISSIONER HAAS: If we saw
those and we took a picture of those, could
you draw a conclusion from that?

MR. OLDT: Well, there are macro
invertebrates that can survive in low quality
wetlands. You know, arthropods especially,
which I couldn't tell what you identified in
the slide that vyou provided at the last
hearing. But, you know, those can survive in
low quality water, which essentially this is.

Because essentially at this time, you know,
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especially from the hospital site there's no
sStorm water management whatsoever. SO
essentially you have untreated water Dbeing
provided into this wetland. And I mean the
presence of one macro invertebrate, which was
what was shown in the slide, is not
significant to me at all.

COMMISSIONER HAAS: And how close

would you recommend having a wall to a spring?

MR. OLDT: I mean, that's up to
DDOE. I mean, that's not up to me. I don't
regulate these things. I identify the

wetlands. You know, I don't know what science
is being used to establish this 35 foot buffer
criteria. You know, but essentially I mean
the Canal View wall was built essentially on
the wetlands and has not detrimentally -- has
had no detriment to the wetland that I've seen
so far.

COMMISSIONER HAAS: Well, are you
aware of the condition of the wetland before

the wall was built?
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MR. OLDT: I was not -- I did not
delineate the wall in 1993.

COMMISSIONER HAAS: Okay. Mr.
Fiola, you said that protecting the wetland
was a goal of Athena. Would you raise that
ante to a commitment?

MR. FIOLA: Yes.

VICE-CHAIR JEFFRIES: And if the
Chair would indulge me, for the applicant, you
know obviously if you don't know something,
just say you don't know. You don't have to go
and secure this fashion or whatever. Just
given the lateness of the evening, you know.
So very direct.

CHATIRMAN HOOD: Yes. And believe
me, I know we've been here since 11:15 --

VICE-CHAIR JEFFRIES: Yes, but
we've got a lot more to go knowing this crew.

COMMISSIONER HAAS: I'd like to
ask the arborist how do mature trees
contribute to a neighborhood?

MR. DOVE: Mmm, how do mature
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trees --

MR. FIOLA: I'm not sure his
report that's in the record speaks to that,
but he's here if you'd like him to answer the
question? That's pretty general. The quality
of life question.

CHAIRMAN HOOD: I don't even know
what the question was. I'm sorry. The
arborist, 1s he here, 1f he could come and
answer.

MR. FIOLA: He 1is. Jason, state
your name and address for the record.

MR. MANN: I'm Jason Mann with
Williamsburgh Environmental Group. Ecologist
with Willamsburgh Environmental Group for the
record.

CHATIRMAN HOOD: Okay.

COMMISSIONER HAAS: My question

was how do mature trees contribute to a

neighborhood?
MR. MANN: Well, there are many
ways. They provide shade. You know, they
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could decrease heating costs in the wintertime
and decrease air conditioning costs in the
summertime, just to name a few.

COMMISSIONER HAAS: What about air
purification and preventing soil erosion,
would you go there?

MR. MANN: If the mature trees are
in the right situation, they could
significantly contribute to preventing soil
erosion.

Again, I was Jjust on site. I
observe three mature trees, Willow Oaks
directly behind MacArthur Boulevard with very
minimal planting area. And so I would say
those trees that I observed while I was on
site aren't contributing too significantly to
erosion prevention given the area they're
planted in, or were planted in.

COMMISSIONER HAAS: I think --
yes, so we go back to the air quality. Okay.

I guess I have a question for Mr.

McLaurin and maybe Commissioner May already
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addressed that. There was a slide of a
Foxhall Village house from the Dback. You
would count those stories as three if measured
from the front, is that correct?

MR. McLAURIN: I believe that's
correct.

COMMISSIONER HAAS: Okay. I have
a question on Lot 37 with the new submission
showing the green space on page 11. And then
when I went to page 22 I see a patio. So is it
green space or 1is it a patio?

MR. McLAURIN: It'll Dbe green
space.

COMMISSIONER HAAS: For that whole
strip then?

MR. McLAURIN: Yes, to my
knowledge Athena is not building impervious
patios in the backs of those.

COMMISSIONER HAAS: Yes. I'd just
look at page 22 and I see a patio. I don't
see the green that I see on page 11.

MR. McLAURIN: Those drawings
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aren't exactly meshed together. That's two
different disciplines doing the work. So we
may have missed that one.

COMMISSIONER HAAS: On the 26 by-
right houses one of them appears to be in the
wetland and the others would be hard pressed
to have a 25 foot buffer and a rear yard. How
would you adjust to keep in those houses?
What kind of a site adjustment could you do to
keep these 12 R-1-Bs in?

MR. FIOLA: Well, the buffer could
be the rear vyard. There's nothing in the
zoning regulations that says the wetlands
can't be your rear yard. It's 25 feet from the
property line to the back of the structure.
So that entire wetlands can be the rear yards
for all those houses that abut the wetlands.

COMMISSIONER HAAS: But then they
couldn't go out in their -- I mean, it would
be protected theoretically, right? So they
wouldn't be using their rear yard.

MR. FIOLA: There's no requirement
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that you can't walk in a wetland. You've been
doing it regularly.

COMMISSIONER HAAS: But not with a
wall.

MR. FIOLA: Well, in the
hypothetical there wouldn't be a wall.

COMMISSIONER HAAS: I mean unless
-—- so from one case it's the rear yard and in
the other case it's the wetland and then in
some cases they're both. Okay.

To plant these 250 inches of
trees, where would vyou put them on this
property?

MR. DOVE: It's only 50 trees, but
it a three caliper. So you multiply the 50
times the three caliper, and that's what
you're comparing. It's a caliper, 1t's a
diameter breast height. So it's in inches.
It's 260 inches plus the ornamental trees.

The site plan, you know, has a
significant amount of trees. I mean it's 55

ornamental and 50 shade trees right now.
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COMMISSIONER HAAS: Okay.

MR. DOVE: So it's not actually
260 trees. It's inches.

COMMISSIONER HAAS: Okay. I guess
that's it for me.

I guess I would 1like to draw the
Commission's attention to the letter that DDOE
submitted on November 6th expressing interest
in reviewing the site plan.

We'd like to provide a written
submission later. Thank you.

CHAIRMAN HOOD: I'm sure that will

be doable.

Okay. Cross examination, Mr.
Hitchcock?

Okay. Mr. Spencer? We're still
going in the same order, right? Yes. Okay.

MR. SPENCER: Since you guys filed
your original filing for 37 structures, what
changes have actually Dbeen made to the
footprint of the development?

MR. McLAURIN: Can vyou define
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"footprint"? How do you want that
measurement?

MR. SPENCER: The way the
buildings are laid out and the footprint that
they leave behind?

MR. McLAURIN: Do you a square
footage number or do you want --

MR. SPENCER: The actual footprint
of the buildings, vyes. Square footage I
guess, yes.

MR. McLAURIN: Well, 1in summary
for abbreviation of time, these units here
became more narrow. These units here became
wider.

MR. SPENCER: What was the net
decrease in the density then of the footprint?
I mean, one got wider and the other got more
narrower; what was the net result?

MR. McLAURIN: In square footage?

MR. SPENCER: Yes.

MR. McLAURIN: I don't have that

number.
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MR. SPENCER: Okay. Aside from
the reduction in the height of one building,
since you filed your application and since the
Zoning Commission asked for a meaningful
compromise, besides that one Dbuilding and
thanks for that what other height have you
dropped?

MR. McLAURIN: Since the February
4th hearing?

MR. SPENCER: Yes.

MR. McLAURIN: That's the only
one.

MR. SPENCER: That's the only one?
Okay. Good.

How have vyou improved setbacks
since then as well? Is there any change to

the setbacks?

MR. McLAURIN: Lot 37 the front
wall of -- the major portion -- this wall is
not flush anymore, it has a jog in it. So the

main wall, the bulk of the wall is setback. I

don't know the dimension. Probably two or

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

213

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

three feet off of the property line.

MR. SPENCER: So that two and
three feet, that 1s the sole change 1in
setbacks?

MR. McLAURIN: That's right.

MR. SPENCER: Okay. And then
lastly since this period and you were asked to
compromise, how much green space have you
added to the property as well -- to the
project since February 4th?

MR. McLAURIN: None.

MR. SPENCER: None? Okay. I just
wanted to be clear about that.

Is it true that you cannot cut
below 37 wunits due to economic viability
reasons? Can you confirm that? I have it in
writing.

MR. FIOLA: Then there's no need
to confirm it orally.

MR. SPENCER: Thanks for that.

Phil, you said that there was in

the internal search for the appropriate
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setback on wetlands, you said that there was
a standard -- there was no standard and so
therefore it was just a question of
negotiations. What best practices in terms of
protection of wetlands did you guys look at,
or did you look at any?

MR. McLAURIN: I don't know.

MR. SPENCER: That is it. And by
the way, too, isn't it true that the plans you
submitted for this project used a different
neighborhood than the one that surrounds the
PUD?

MR. McLAURIN: I don't understand
the question.

MR. SPENCER: Isn't it true that
the plans, the project that you submitted, was
designed with using drawings on a different
neighborhood element as part of the
Comprehensive Plan than the one that surrounds
the development?

MR. McLAURIN: No, and I'm glad

you asked that question. Phil forgot to ask me
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that.

I think you're referring to the
original submission and the reference to
Corcoran or Church Streets, is that right?

MR. SPENCER: I'm specifically
referring to the reference on page 18 of the
July submission where it talks about
compliance with PUD and the Comprehensive
Plan, rather.

CHATRMAN HOOD: I'm going to want
you to go back to page 18. So answer his
question, and then we want you to go back.

MR. McLAURIN: Are you sure about
th page number?

CHATRMAN HOOD: I want you to go
back to where you were.

MR. McLAURIN: I have the November
'07.

CHATIRMAN HOOD: Answer his
question, but then I want you to go back.

MR. McLAURIN: Fine. I didn't

write that. I can't answer that question.
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VICE-CHAIR JEFFRIES: Well, I have
something here from November 2007 that talks
about compliance with area element. It doesn't
bring up Church Street or it just talks about,
you know, distinctive mixed density character
of near northwest residential neighborhoods.
And it does 1list Dupont circle, but I don't
see Church and --

MR. SPENCER: Yes. It's on page 9.

VICE-CHAIR JEFFRIES: Nine of
what?

MR. SPENCER: Nine of the July
submission. "The townhouses are pulled close

to the street's edge to give a neighborhood
feel to the street similar to that of Corcoran
or Church Street 1in the Dupont Circle
neighborhood.™

MR. McLAURIN: Okay. If you have
the November 7 -- November '07, that's page
15. The same sentence is on page 15 of the
November submission.

MR. SPENCER: Okay. Either way,
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however this is then. I'd like to invite the
Zoning Commission to the Palisades and see our
vibrant neighborhood.

MR. FIOLA: I would prefer Mr.
Spencer not to testify. If he has a question,
he can ask it.

You want to ask the question, ask
the question.

MR. SPENCER: I thought I asked
the question already.

MR. McLAURIN: Well, I thought you
referred to a different area that Mr. Jeffries
was quoting. But to specifically read that
sentence that we said we said we were quoted
earlier, the internal roadways are 20 feet
wide and the townhouses are pulled close to
the street's edge to give a neighborhood feel
to the street similar to that of Corcoran or
Church Street in the Dupont Circle
neighborhood. All it's talking about the
proximity from the homes to the street. It's

not talking about density, architecture or --
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VICE-CHAIR JEFFRIES: Or
compliance to --

MR. McLAURIN: anything else. It's
just talking about the distance from the house
to the street.

COMMISSIONER MAY: Are you talking
about an actual reference to compliance with
the Comprehensive Plan or are you just talking
about -- and where does that occur?

MR. SPENCER: That's on page 18 of
the July proposal.

COMMISSIONER MAY: Does anybody
here have a July proposal?

MR. SPENCER: I'm not sure where
that is. I have it out right here.

CHATIRMAN HOOD: I have it.

MR. SPENCER: Section B compliance
with area element. The last two lines on the
sentence. "The Comprehensive Plan also
contains ten area elements with a PUD site
located in the near northwest area element."

The project 1s <consistent with
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this element of the plan.

VICE-CHAIR JEFFRIES: It's the
same thing. Okay. We got the same thing
here.

MR. SPENCER: But I just wanted to
make sure that that was -- just to be clear

about that.

VICE-CHAIR JEFFRIES: Yes. But you
do understand what his distinction was between
making a comparison with compliance to the
area element and then, you know, discussing
site planning?

MR. SPENCER: I just asked about
it--

VICE-CHAIR JEFFRIES: Okay. Okay.
Okay. Well, it wasn't helpful. I guess that's
not my problem. Okay. Okay. Well it wasn't
helpful. Okay. Okay.

CHAIRMAN HOOD: Okay. Mr.
Spencer, you finished? You're complete.
Okay. Mr. Brown?

MR. BROWN: I have a question for
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Mr. Oldt. Mr. Oldt, I'd like to refer you to
the slide that has site section on it for a
cross section of the wetlands. And you see
that the original plan had a distance of 14
feet from the centerline of the stream to the
retaining wall.

MR. OLDT: Yes.

MR. BROWN: That was in accordance
with regulatory requirements, right?

MR. OLDT: To my knowledge there
are no regulatory requirements by DDOE or the
Corps of Engineers.

MR. BROWN: With regard to the
setback between the wetlands and
constructions?

MR. OLDT: Correct.

MR. BROWN: Okay. Now you see
that the setback has been increased by five
feet in the revised plans, right?

MR. OLDT: Yes.

MR. BROWN: Would you regard that

as an improvement from the point of view of
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the science of wetlands?

MR. OLDT: I mean, you're
increasing the buffer with yes, but I mean to
me you're not increasing the width there to an
impervious structure. So essentially, I mean,
there's less grading that's going to take
place, so I mean vyes that will be an
improvement.

MR. BROWN: Why is that? Why is it
an improvement?

MR. OLDT: I mean, the likelihood
of sedimentation from a mishap in construction
I mean lowers. But that doesn't necessarily
mean it's going to happen.

MR. BROWN: So when you said in
response to Ms. Haas that there wasn't really
any scientific basis for a 35 foot setback
requirement, would you agree that these kinds
of numbers provide a certain amount of
engineering safety zone for the work?

MR. OLDT: Essentially, I guess.

MR. BROWN: Okay. I have nothing
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further for you.

I have a few gquestions for Mr.
McLaurin. Mr. McLaurin, the letter from Mr.
Fiola to the Commission of March 13th
regarding the new design of -- I guess 1it's
the townhome on Lot 37, have you seen that
letter?

MR. McLAURIN: Who was the letter
addressed to?

MR. BROWN : The letter is
addressed to Chairman Hood?

MR. McLAURIN: No.

MR. BROWN: Well, I'd like to show
you the letter.

CHAIRMAN HOOD: Do we have an
exhibit number on that?

MR. McLAURIN: No, sir.

MR. FIOLA: As shown, this is the
March 13th filing.

CHAIRMAN HOOD: Oh, that is
tonight.

MR. FIOLA: Tonight.
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CHATRMAN HOOD: Okay.

MR. McLAURIN: I'm sorry. I did
see this letter actually.

MR. BROWN: I just want to read
you from it briefly. In the second paragraph
it says as follows toward the end: "We are
pleased with the new design and believe that
it is superior to the initial proposal." Do
you see that?

MR. McLAURIN: Yes, I do.

MR. BROWN: Do you agree with
that?

MR. McLAURIN: Yes, I do.

MR. BROWN: Why is it superior?

MR. McLAURIN: I think the floor
plan turned out better and it's -- you know,

we would always Dbe a proponent of making
changes that are betterment of the community
both immediate and surrounding. So I actually
think it turned to be a better floor plan and
I like the facades.

MR. BROWN : It's not better
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because people in the community vyou were
asking for it? You just think it's better?

MR. McLAURIN: No. That's right.

MR. BROWN: All right.

MR. McLAURIN: Yes.

MR. BROWN: 1Isn't it also possible
that if other townhomes were reduced from four
stories to three stories they might be better?

MR. McLAURIN: TIt's possible.

MR. BROWN: Yes. And I'd like you
to direct your attention to the slide where
you looked at the FAR comparison between the
by-right and the .98 that you are proposing.
I believe you testified that you thought that
the 1.2 figure for the R-1-B came from me, is
that correct?

MR. McLAURIN: You had a slide
that had very similar numbers on it.

MR. BROWN: Do you recall my
testimony that said that there was no FAR
limitation in the R-1-B zone?

MR. McLAURIN: No, I don't recall
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that.

MR. BROWN: Are you familiar with
the zoning code in that respect?

MR. McLAURIN: Yes.

MR. BROWN: What does Section
402.4 provide for FAR in the R-1-B?

MR. McLAURIN: I apologize. I
don't happen to have Section 402.4 in front of
me.

MR. BROWN: All right. Isn't it
the case that there is no FAR requirement?

MR. McLAURIN: It's not my
understanding. I'm them on before. It's not
my understanding.

MR. FIOLA: Mr. Chairman, we'll
stipulate to that fact.

MR. BROWN: All right. Now let's
go to Section 2405.2, the PUD requirement for
the R-1-B for the FAR. Do you know what that
number is?

MR. McLAURIN: Can you ask the

question again?
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MR. BROWN: The PUD FAR limit for

an R-1-B zone as specified in Section 2405.2

of the zoning code.

expert.

number,

MR. McLAURIN: I'm not a =zoning

If that is different from the by-right

I do not know that number.

MR. BROWN: Well, there 1is no.

But we've already established through

stipulation with Mr. Fiola that there is no

by-right number.

MR. McLAURIN: Okay. I'm not the

best person to ask these questions. I don't

know.

have, Mr.

much, Mr.

everyone.

quickly.

(202) 234-4433

MR. BROWN: Okay. That's all I
Chairman.

CHAIRMAN HOOD: Thank you very
Brown.

Okay. Okay. I think we've gotten
Any other questions up here?
Okay. Mr. Fiola if you could --

MR. FIOLA: I'll wrap it up
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CHATRMAN HOOD: Was that a 60
minute or was it a 30 second -- no, 60 second.
No.

MR. FIOLA: Thank you, Mr.

Chairman. I will be brief.

We obviously believe that the PUD
before you with the changes suggested somewhat
by the community, somewhat by the Commission
has allowed the project to become a better
project and presents a great opportunity for
the District of Columbia. It provides, to
reiterate:

A for sale townhouse community on
an in-fill site of about three acres replacing
an 1nstitutional wuse, which has been an
eyesore and an operational problem in this
community for a number of years. It's a 200
bed, 300 persons employed hospital,
psychiatric hospital.

You're heard concerns that 1it's
too dense. We don't think it is. It's 16

dwelling units per acre taking out the road,
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as we've talked about before. Less than a
mile from the heart of downtown, less than two
miles from the central business district at an
FAR of less than 1.0 at a lot occupancy of 35
percent, which 1is 25 percent 1less than 1is
permitted in the most restrictive zone in this
city it is not too dense. By any quantifiable
measure we don't believe this project is too
dense.

You've heard comments that the
community benefits are too light, but I'd like
to remind the Commission that the zoning
regulation require that the community benefits
be balanced by their requests. So I think it's
important to ask for what are their requests
here.

Our asks are pretty simple. A .08
FAR increase. .08, that's less than a 10th of
percent increase above the R-5-A matter-of-
right density. And the 1.2 FAR density that
Mr .McLaurin shown on the screen 1s an FAR

equivalent. Mr. Brown's correct, there is no
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FAR requirement 1in the R-1-B, Dbut vyou're
allowed 40 percent lot occupancy and three
stories. Well, I'm not a math major, but if
you multiple each story by 40 percent of a lot
you get an FAR equivalent of 1.2. And we're
asking for a .98.

We're compacting the development
in a smart growth manner maximizing open space
and protecting the environment. Because of
that we're asking for some variations from the
lot occupancy of each individual lot, the side
yards of each individual lot. But if you look
at our areas from the edges of our building to
the property lines, even though each
individual house may only have a four foot
side vyard, we're anywhere from 14 to a 100
feet from the property lines on the yards.

And we are asking for an extra
story, as you've heard, above the matter-of-
right height 1limit of stories, notwithstanding
that we have reduced about half the buildings.

Forty-five percent of the buildings from their
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original height to a zoning height of 40 feet
or less.

So on balance, we believe we
presented a project that fulfills a number of
District policies and goals as articulated in
the Comprehensive Plan. It provides new for
sale housing with some affordable units with
no displacement of persons, which 1is wvery
important, on an in-fill site close to the
urban core which 1is comparable in land use
with the surrounding neighborhoods on a site
plan that goes to extraordinary efforts to
protect and enhance the natural environment.

With that, we thank you for your
time and, obviously ask that you approve this
project.

Thank you, Mr. Chairman, members
of the Commission.

CHATIRMAN HOOD: Okay. Thank vyou
very much.

Let me just open up by saying that

I think that -- I will tell you -- I don't

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

231

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

know 1f you have Mr. Brown's handout. Mr.
Brown and Mr. Tucker. They raised some very
good issues for me. I'm concerned in some of
the responses, but some of them I need to do
my own homework, but I think they made a good
argument in what you have proposed. But one of
the things that I would like to see is, again,
you know we're talking about the R-1-B and
basically keep the equivalent thing on the R-
5-A. But the element to this particular area
in the Comprehensive Plan, I don't think I've
seen 1it.

I've seen some -- I think it was
west of Rock -- no East of Rock Creek Park,
but I'm not sure what the element is that
pertains to this area. If I have it, if you
can point me in the right direction and show
me where it is so I can read it when it comes
to the character and the content of this
particular area, I think they made a very
valid point.

And I will tell you, it's going —--
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I know we're going to have a pretty good
discussion as we move forward. Because I have
some proposals I'd like to see. I think the
community -- vyou know, we're strike that
balance. But anyway, let me just kind of hear
where my colleagues are before I go too far
down the road. Let me open it.

COMMISSIONER MAY: Mr. Chairman?

CHATIRMAN HOOD: Commissioner May?

COMMISSIONER MAY: Yes. I would
have to agree that Mr. Tucker and Mr. Brown
made some very good points in their
presentation. And I think that many of their
interpretation of the facts of the case need
a more direct reply to make it easier for us
to sort 1t out. I mean, we could look at
those things and do our own sort of analysis,
but it would be helpful to have that more
direct reply from the applicant to help us
understand it.

I also think and I agree that the

greater clarity on the compliance with the
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Comprehensive Plan elements, those issues that
were raised would also be helpful to
understand better.

I mean the volume of information
we have on this case is -- it's not outside
the range of normal, but it's way up there.
And the fact that we've been looking at this
case over many months now makes it difficult
to keep all of those facts in your head. And
so it's spelling things out in simple form I
think is very helpful.

I agree also, Mr. Chairman, with
you sense that we're going to have a healthy
discussion on this project. I mean, I think
we've seen some significant changes to it and
some significant improvements I think with
regard to the treatment of the wetlands and
with the architecture of the project, and to
some extent the perceived density of it
resulting from manipulations of height and
ridge lines and so on. But I think that in

spite of what we heard in rebuttal, I think
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that there is a fairly substantial ask here.
And I think that there's room for more work on
the project. And, in fact, I would encourage
that there be more work on it.

I don't have a very specific
direction, like, you know it's got to change
in this way or that. But I think that it
would help a great deal if there were further
discussion with the community and a greater
sense of consensus.

You know, I think it's very
troubling to have as many sound arguments on
both sides of this case because there's merit
to both sides of it I think.

I have to say I don't have an
offhand negative reaction to the number of
units. But I think that the way the number of
units have been laid out within the plan and
the way the units are specifically planned,
you know the heights and placement of units
and so on I think has made me a bit

uncomfortable with the site plan in the long
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run. So I'm hoping that there will be some

room for improvement.

CHAIRMAN HOOD: Yes. I'm Jjust
trying to understand. When vyou say "the
number of wunits," maybe vyou're asking the

applicant maybe to look at it. And I'm not
trying to -- I just want to understand.

COMMISSIONER MAY: No. No. I
don't think the number of units is the root of
the problem here or the root of my discomfort.
I mean, would it be better if there were fewer
units or easier to approve this site plan with
fewer units? Yes, I think it would, but I
don't think that's an absolute prerequisite.

CHAIRMAN HOOD: Okay. Because
that's kind of the way I was going. Maybe we
need to drop off three or four. I don't know
what the magical number is.

COMMISSIONER MAY: Well, I mean,
it's a reasonable solution.

I also think that further

manipulation of the height of the buildings,
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you know. The height of one of the buildings
was reduced from four stories to three. And
that could happen with another building, for
example.

I don't think it's necessary for
all of them. I think that some of that height
when it's, I guess, more interior has less of
an impact. But, you know, building 4 could be
a story lower and -- I mean, I don't know what
this does to the economics of the project for
the applicant, but it would certainly go a
long way to address some of the neighborhood
concerns. The same may be true of building 6.
I don't know.

CHATIRMAN HOOD: Okay.

COMMISSIONER MAY: I think that's
6. That's the long one that's perpendicular to
MacArthur.

VICE-CHAIR JEFFRIES: Is that 6.
Yes.

COMMISSIONER MAY: Yes. I don't

know. And I don't want to say that there are
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specific things that I would absolutely do or
recommend. I would 1leave it up to the
creativity of the applicant and their
consultations with the neighbors.

CHATRMAN HOOD: Okay.
Commissioner Keating?

COMMISSIONER KEATING: Yes. Thank
you.

Yes, for me there seemed to be a
lot of open issues here that, Mr. Chair, still
see a need to resolve.

First and foremost, is the issue
between the applicant and the interest parties
in the neighborhood. I feel like that perhaps
as we heard at the beginning from Ms. Haas and
maybe some progress was being made, but I'm
not sure about that and I didn't feel that in
the room that there was reconsolidation or
kind of agreement coming.

I see the chart I have here 1in
front of me that has a lot of green check

marks, but yet I see a lot of head shaking
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going on on this side of the room. And so I'm

just perplexed at where we are between the two

groups because I'm getting different
perspectives. I think there needs to be some
work done on that. I do like to see more

harmony between groups than I'm seeing right
now, and I'd like to see.

I agree with Commissioner May that
there should be some direct answers to Mr.
Tucker's report. I felt that report was very
well done and very comprehensive and raised
issues. And I think those issues need to Dbe
addressed.

I would also say that I would like
to see, perhaps, an updated report from OP if
possible on some of these issues. It seems
like some of the things have changed since the
OP report was written in November. And I don't
know 1if that's a possibility to get kind of a
reexamination of where we are, and 1s that
possible?

MR. TUCKER: There was an update
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on February 2nd.
MS. BROWN-ROBERTS: Right. I think
I'd prefer if you sort of gave some specific

things that you need to address and we could

do that.

COMMISSIONER KEATING: Okay.
Okay. And I'd like to see some final reports
also from D.C. Fire. I haven't seen that. I

do see a Parks and Planning memo, but I don't
see perhaps a follow-up to that. It seems
like a number of agencies have yet to kind of
give their final review of this. I'd like to
see a little bit more of that information.

That's all I have right now. I
would like to see more information on some of
these topics.

CHAIRMAN HOOD: Okay. Were you
clear, Ms. Brown-Roberts, on --

MS. BROWN-ROBERTS: No, sir.

CHAIRMAN HOOD: Okay. You want to
come back and give --

COMMISSIONER KEATING: Yes. Come
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back to me, I'll give you some more specifics
on that.

CHAIRMAN HOOD: Okay. Thanks.
Thanks.

VICE-CHAIR JEFFRIES: Actually, I
think that's probably a good segue as relates
now to where we are in the process of this
PUD, map amendment application. I mean, I
think as much specificity as the Commission
can give to the applicant. Because, I mean,
the hour is pretty late. We've been at this
project for quite a while. And so I heard my
colleague, Mr. May, you know mention a number
of things. And while obviously we can't be at
the position where we're saying okay do a
development that has 31 units, I do think we
need to be very, very specific about, you
know, what our areas of concern are and really
ask that those concerns be addressed before we
take a vote.

And the other thing is, I think I

mentioned this earlier, and I thin we'wve seen
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this -- at least I've seen this in the five
years I've Dbeen on this Commission in
situations where we have community and
applicant on just opposite sides. And, vyou
know, we try to waltz with them for a few
meetings but then afterwards, you know, we
just have to take a vote. So it was just very
difficult to -- I mean, clearly there is a lot
of hurt feelings and this is clearly not a way
to go forward. But at some point, again, I'm
sort of at a place that I'm just going to look
at the merits of the application and not
really get bogged down with, you know, trying
to work through some of the harmony aspects of
this community. Because, you know, that can
go on for the ages.

I too will say that Mr. Tucker and
Mr. Brown's presentation was very good and
sort of slowed me down as it related to this
project. Because I've been somewhat
sympathetic, vyou know, given some of the

constraints particularly with the wetlands,
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MacArthur Boulevard, the community for this
applicant that there are a lot of wvariables
that sort of impinge upon this development and
somehow make it somewhat difficult. So I've
been a little more sympathetic. But I do have
concerns about making certain that we for the
record document this whole business of the R-
1-B versus Jjust the R-5-A. I 1look at the
Office of Planning's report. I don't see in
their sort of analysis. I think they talk
about R-5-A PUD standards versus the proposal.

I do think that there needs to be
a lot more -- some additional information no
matter how we end up that really talks about
exactly what is the delta here, what exactly
you're picking up.

I don't have any problems with
density. I'll Jjust tell you right now, I
don't want to waste any time with anyone from
the community or -- I do not have problems
with density. I don't even have problems with

height.
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I do have some problems with the
site plan. I've never particularly cared for
it. And the architecture, I wish they had
gone a different direction. But if we can
perhaps get some additional information from
the Office of Planning on exactly, you know,
how much more above the R-1-B is in addition
to the R-5-A we're getting, well be fine for
me.

The wetlands, you know, I think
that we have -- Interior? 1Isn't there another
group that's going to be reviewing this, the--

CHATIRMAN HOOD: You know, I have
been looking for the letter -- you know from
DOE?

VICE-CHATR JEFFRIES: Department
of interior.

CHAIRMAN HOOD: This was the
Department of Environment.

VICE-CHAIR JEFFRIES: Yes.

CHAIRMAN HOOD: They had a letter.

I cannot find that --
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VICE-CHAIR JEFFRIES: So they're
going to take another look-see at this. So
I'm just sort of, you know, exhausted with
these wetlands, quite frankly. I mean, I think
that I'm going to -- there's still some --
we're not clear about, you know, what the
distances are and so forth. So I'm going to
hand that over to somehow else.

CHATIRMAN HOOD: Let me ask this,
though, and that's why I was looking for the
letter; everyone's talking about a distance.
If there's a building distance point, then I
think our approval of the PUD with certain
pieces of housing developments place, I think
that may have Dbearing. It may or it may not.
But that's why I've Dbeen 1looking for the
letter. And I'm asking Ms. Schellin if she
could help me find that.

I'm sorry to interrupt.

VICE-CHAIR JEFFRIES: Yes, that's
all right.

CHAIRMAN HOOD: That's my issue
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with the DDOE. As soon as I can figure out
what it says.

VICE-CHAIR JEFFRIES: Yes. I mean,
if someone puts something in front, but at
this point it seems to be a moving target
here. So I'm just stepping away from that
until I see something else.

Outside of that, the bollards, I
like the chain. It sort of softens it with the
-- you know, I think I had saw some photos
before or illustration that seemed to have
some concrete Dbollards. But that seems to
soften it with the landscaping.

So by in large, those are my
comments. Thank you.

COMMISSIONER TURNBULL: Mr. Chair?

CHATIRMAN HOOD: Mr. Turnbull, you
have anything you want to add?

COMMISSIONER TURNBULL: Thank you,
Mr. Chair.

Yes, I think my comments echo a

lot of what several of the other members have
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stated.

This is a bit of a conundrum this
case. There's so many —-- you look at both
sides and I think they Dboth make good
arguments.

I would agree that I would like to
see OP give a follow up report. I guess I
wanted to go back to a comment that I think
Mr. Spencer brought up when he talked about
how OP had referred to northwest side instead
of Rock Creek West.

MS. BROWN-ROBERTS: Now the Office
of Planning, sir, I'm sorry.

COMMISSIONER TURNBULL: No?

MS. BROWN-ROBERTS: We had it
correct.

COMMISSIONER TURNBULL: You had it
correct?

MS. BROWN-ROBERTS: Yes.

COMMISSIONER TURNBULL: Well, it
sounded like there was some reference to some

areas that were different from what Mr.
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Spencer had said. That it was being compared
to —--

CHAIRMAN HOOD: Dupont Circle?

COMMISSIONER TURNBULL: Right, the
wrong area?

MS. BROWN-ROBERTS: Do you want me
to comment on that --

COMMISSIONER TURNBULL: Yes.

MS. BROWN-ROBERTS: -- or do you
thin we have in our report?

COMMISSIONER TURNBULL: I'm
reflecting back on what I think Mr. Spencer
said that there were some things in the OP
report that referred to neighborhoods that
were maybe not germane to what we were looking
at.

MS. BROWN-ROBERTS: I think what
he said, if I remember correctly, that it was
the applicants that had something in there--

COMMISSIONER TURNBULL: Oh, it was
the applicants.

MS. BROWN-ROBERTS: Yes.
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COMMISSIONER TURNBULL: Oh, my
mistake then. Yes.
MS. BROWN-ROBERTS: If you want

some clarification on that, I mean I'm willing
to address it.

COMMISSIONER TURNBULL: Would you?
Oh, that would be fine. Thank you.

I guess 1like Mr. Jeffries, the
density issue, I mean we're talking five units
here. I mean, I don't think -- I mean if you
look at the density of what -- I mean the
aspects of what the hospital before it was
doing to the neighborhood from the standpoint
of traffic, I think that the density whether
you're talking five units or not is not going
to make that much of a difference. I think
the impact on the neighborhood five units 1is
not in my standpoint as the way looking at it
now is a rather insignificant number.

We have developments right near by
on Lingan Road which are as tight and probably

not as attractive as what the applicant is
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proposing. So, I have a mixed reaction at
some of the various neighborhood groups
looking at that since we do have some
developments on Lingan Road that reflect even
worse conditions.

But I agree with Commissioner May
in that I think -- and this goes back to some
initial discussions we had earlier, that the
architecture is a 1little bit tight on the
site. And I think we've always struggled with
that. But I don't know how you fix that. It
is tight. But I think, and again as some of
the others have said, I wouldn't mind seeing
some responses to Mr. Brown and Mr. Tucker's
points that they brought up. I think they had
some very valid points.

So I'm a little unsettled by this.
There are certain things I can see there has
been some changes. I saw a 1lot of the
neighborhood groups when they say there have
been no change. I think they're a 1little

inaccurate. I think that they have made some
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change. Maybe not to the point that they would
like to see. But I think there has Dbeen
change.

The bollards I'm still concerned
about. I mean, they're steel bollards. So I
don't know how easily removable they are when
you go to have an emergency. If they could
pull it up, then any neighborhood kid can take
these things. I mean, that's going to be an
issue. That's above our pay grade, I guess.

VICE-CHAIR JEFFRIES: Well, the
Fire Department approved this, right?

COMMISSIONER TURNBULL: Well, the
Fire Department approved it, so --

VICE-CHAIR JEFFRIES: Or we've
been told. I'm sorry.

COMMISSIONER TURNBULL: We'wve been
told. We don't have a letter on that.

I think there's just a sense of --
and I think maybe what Commissioner May was
getting at back when he looks at the plan, is

there's not quite the sense of grace or layout
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that we normally see on a lot of plans that
have been worked out. But that notwithstanding
and again, I guess with the other issue that
has troubled me is the whole wetlands issue is
that there no real guidelines that govern
this. But I do think that the applicant has
made a reasonable effort to try and set that
back from what they had before. How much more
they could do, I think they're probably at
their 1limits before they radically change
their plan.

But as I said earlier when I
started this, there is a but conundrum here.
I think there's good points on both sides on
the applicant and the neighbors', but I also
have this feeling that there's this pernicious
sense that neither side wants to move. And
somebody needs to get together and talk about
this a little bit more.

VICE-CHAIR JEFFRIES: And
Commissioner Turnbull, vyou know I think a

number of us have commented on the site plan.
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And it just -- you know, we don't particularly
care for it. I mean, but -- you know, when
you look at it without actually reducing, you
know, the number of units on this thing or
going up, I don't know -- and then given all
the sides because you're dealing with
different populations on every side of this
thing. I'm just sort of at a standstill as —--
you know, at a loss as to what else they can
do here.

COMMISSIONER TURNBULL: No, I would
concur with you.

VICE-CHAIR JEFFRIES: Yes.

COMMISSIONER TURNBULL: I would
concur with you.

VICE-CHAIR JEFFRIES: I mean it's
just a very difficult site given, vyou know
again all the variables that impinge upon it.
You know, unless you're looking at less units.
I mean -- and even then if you took -- you
went less units, you still have some issues

here.
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Well, anyway, with the middle I
think building -- is that 2? Yes. So is that
building 2 the one that's on the other side of
MacArthur?

MR. TUCKER: Right. The one right
across the alley?

VICE-CHAIR JEFFRIES: Yes.

MR. McLAURIN: It's a private
alley you're pointing to. Yes, I don't know
how far you go to make a significant change.

VICE-CHAIR JEFFRIES: Yes. I mean,
I think the site plan, I mean most of us agree
that it's -- you know -- but I think it 1is
driven by all the sides and in the community
in which it's in.

COMMISSIONER KEATING: Could I
just ask a question again, come back to the
topic about the community. When we started
this hearing four hours ago, Ms. Haas made
reference to progress being made in terms of
the conversation between the applicant and the

community. But I heard no one comment on that
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in this. What were you referring to, I guess.
Can I ask that question?

CHAIRMAN HOOD: Sure.

COMMISSIONER HAAS: ANC
representatives met this Saturday -- last
Saturday with Mr. Fiola and Mr. Cohen and our
Councilmember. At the beginning one member of
the ANC pulled out the letter from Mr. Fiola
and said given your information here, I'm not
clear where we're going with this. We talked
for a while and Mr. Fiola said that height and
density were not negotiable initially. And he
commented that the wetlands could be
considered.

That gave some of us hope that if
he was planning to provide setbacks from the
wetlands, there could be more green space,
more light, more air, something that people
could go along with.

We still, as you've heard, have
some major issues with height and I hate to

say density, but we do have a density concern.
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I think as Mr. Spence said there's
been a lot of talk. We'd like to see some
movement. I want to go through the check
marks and compare them and provide a
thoughtful response.

I think we have a long way to go.
I'd like to be optimistic, but I'd 1like to
something. And we do know something will
happen on this property. We would like it to
be an asset for the community, a long term
investment.

CHATRMAN HOOD: Okay. Thank vyou
very much, Ms. Haas.

Was your question answered?
Anything else?

That's why I wanted DDOE letter
and I wanted to say that according to the
letter -- I have Exhibit 34, I know there was
another one. But according to this it's the
same letter it says -- and I think Mr. Fiola
had mentioned this early on, the Army Corps of

Engineers has claimed jurisdiction, which
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gives me a comfort level to withdraw my issue
about the wetlands. IT says: "However, the
applicant must apply for a permit from the
U.S. Army Corps of Engineers before starting
any development activities at this site."”

So whatever I said about the
wetlands, and I'm sure if anybody else brought
that up, I think that this basically answers
my question and tells me whose jurisdiction.
And I think you mentioned that probably at the
very first hearing. And sometime when you have
all this to read, you know, it all starts
coming together. I don't know if it was this
case or the next case, but anyway --

MR. FIOLA: I don't know how you
guys do it.

CHAIRMAN HOOD: -- that gives me a
-- I'm fine with that. So we will withdraw
that from any of my comments.

Other than, as all of wus have
talked about, Mr. Brown and Mr. Tucker not

that we're discounting anything from Palisades
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or Mr. Hitchcock or the ANC, but they have
made a valid point to this Commission. And I
think you've heard that loud and clear.

And when I mentioned taking off
three or four houses, I'm not saying go back
and do that. I'm just saying that. I was
just throwing that out there because I'm the
last person up here that wants to design a
project.

And I think we talked about the
amenities. And this is just food for thought.
When we had the whole discussion, and it came
up again tonight and it was mentioned and I
did ask Ms. Haas well what do you want.
Because I think it was mentioned they didn't
know what they wanted or they didn't
articulate what they wanted. And she said open
space. But I see some other things have
transpired since them.

I guess to make a long story
short, the applicant and the community if you

can't -- I guess what the Commission is saying
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and anyone can correct me 1if I'm incorrect,
the folks who live there are the ones who are
impacted. If the applicant wants to do a
development there, we'll make the tough
decision. But I think what you heard up here
is that, hopefully, you guys can come closer
together. You might not get too <close
together, but come closer than what you are.
Because if not, we'll make the tough decision.
We'll make it. Okay.

All right. Anything else?

Now, did we ask for anything?

Mr. Tucker, you might want to come
to the -- you actually were doing very good
because I heard everyone talking about your
presentation. Now let's not go too far. You
want to come —-- come on up.

MR. TUCKER: Gene Tucker again.

Nothing would please us more then
to be able to sit down and review things with
the developer and have some movement.

As I said in my testimony, we made
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an offer, that wasn't our bottom line. We
never said that was non-negotiable. The
intent was to -- you know, the first guy who
throws something on the table, already loses.

CHATIRMAN HOOD: Right.

MR. TUCKER: You never get that.

CHATIRMAN HOOD: Okay.

MR. TUCKER: And we're happy to
negotiate. Our problem, as I mentioned, 1is
that Athena has said time and again nothing
less than 37 units, and to me that's not a
negotiation or an attempt at it. It's just
plain obstinacy or whatever, or they're just
locked in based on fiscal responsibility to
their company.

And with regard to amenities, at
this point in time and up until this point in
time I can tell you that we will not be bought
on the things that the priorities for our
neighborhood of density and height by
amenities. In other words, you know --

CHAIRMAN HOOD: Right. We got
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your point, Mr. Tucker. I think you might want
to stop while you're ahead.

MR. TUCKER: Okay. Yes, sir.

CHAIRMAN HOOD: Because I will
honestly tell you that if it comes back in
front of us just like it has and the applicant
chooses not to, we're going to make the
decision.

MR. TUCKER: Yes, sir. I
understand.

CHAIRMAN HOOD: So I understand
what you're saying about you've always been
the negotiator in this case, you've always
been ready to go to the table. So we're just
asking you to continue that and work with the
applicant.

The applicant may say no and come
back with exactly what they presented tonight
and we'll make the decision. But I think
they've heard from my colleagues.

MR. TUCKER: That's his

prerogative. But we have opened the last round

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

261

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

and we're happy to do it again.

CHATIRMAN HOOD: Okay. Do we have
anything that we're looking for? Okay.

I hope the wetlands is not one,
because I think that exhibit will take care of

that for me, unless somebody else wants to see

it. Don't even mention wetlands while we're
deliberating.
Okay. Ms. Schellin, if we can

work with Mr. Fiola.

MS. SCHELLIN: I wrote down a
couple of things, but I think Mr. Fiola was
keeping very good notes, too. But I wrote down
that we need the letter or something from the
Fire Department regarding their approval for
the standing bollards.

And then I made a note regarding
the tree survey. Something about adding up the
numbers.

CHAIRMAN HOOD: Commissioner May,
do we really need that?

COMMISSIONER MAY: Adding up the
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numbers? Is it the trees?

CHAIRMAN HOOD: The existing
trees?

COMMISSIONER MAY: Yes. That's a
pretty simple things.

CHATIRMAN HOOD: Okay.

MS. SCHELLIN: Reply to the
Palisades' presentation. I think I heard that
pretty much. That was Mr. Tucker and Mr.
Brown's presentation.

And I believe Mr. May mentioned he
would like to have some of response regarding
compliance with the Comp Plan elements, 1is
that correct or not?

CHAIRMAN HOOD: I think I
actually--

MS. SCHELLIN: Maybe that was you.

CHATRMAN HOOD: We both want the
same thing.

VICE-CHAIR JEFFRIES: I mean we
both were together on that. Get that to

Commissioner May.
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MS. SCHELLIN: Okay.

VICE-CHAIR JEFFRIES: Who are we
looking to get that from?

MS. SCHELLIN: The applicant.

COMMISSIONER MAY: Yes. It's just
to clarify this whole issue of Rock Creek West
neighbors versus the near northwest.

VICE-CHAIR JEFFRIES: But it was
my understanding that OP, I mean that vyou
could clear this up? It's clear 1in their
report.

MS. BROWN-ROBERTS: I have clarity
on it. I don't have a problem --

COMMISSIONER MAY: It's clear in
their report. They addressed it on their
report.

MS. BROWN-ROBERTS: I addressed it
my report.

COMMISSIONER MAY: But typically
they go over the same ground that the
applicant made. And the applicant I think made

that ground incorrectly. Is that right?
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VICE-CHAIR JEFFRIES: No, the
applicant -- I thought the applicant was
discussing this around site planning and not
as relates to the area for the compliance.
Maybe I'm confused here.

CHATRMAN HOOD: Well, I tell you
what. I want to see the element for this
particular area. That's it. That's all I
asked for.

VICE-CHAIR JEFFRIES: Okay.

CHATRMAN HOOD: Now you may not
want to see 1t, I want to see it. Only make
one copy. We'll save some trees. But you can

make it for me. Oh, two copies. For me and
Commissioner May.

VICE-CHAIR JEFFRIES: No, no. No,
just make it. I Jjust wanted clarity. I
thought I understood it, but perhaps I don't.

MS. SCHELLIN: I believe Mr.
Keating asked for updated agency memos. And
I think some of +that will have to be

coordinated through the Office of Planning.
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They usually coordinate with other agencies.

COMMISSIONER KEATING: Yes, and
that was one of mine. The topics that we just
talked about was which element applies. The
other was one that Commissioner Jeffries
mentioned about the proper R-1-B versus R-5-A.

MS. SCHELLIN: Right. That was my
next one.

COMMISSIONER KEATING: So this is
a two pieces that --

MS. SCHELLIN: Address the R-1-B.

MS. BROWN-ROBERTS: Can I Jjust
clarify here? Address the R-1-B and R-5-A
compared to what the proposal is. And the
second one was the update from the --

MS. SCHELLIN: Coordinate with the
other agencies, updated agency memos.

MS. BROWN-ROBERTS: SO that's
DDOT, Fire and EMS and --

MS. SCHELLIN: DDOE . Actually, I
don't know that you need anything from DDOE.

MS. BROWN-ROBERTS: I think
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they're going to say anything different.

MS. SCHELLIN: Yes. I'm sure what
other agencies he's looking for, but --

MS. BROWN-ROBERTS: Just DDOT and
FEMS. Okay.

MS. SCHELLIN: Yes.

MS. BROWN-ROBERTS: Thank you.

MS. SCHELLIN: And those were the
only things that I had written down.

CHAIRMAN HOOD: Is there anything
else, Commissioners?

MS. BROWN-ROBERTS: Can I just ask
another question?

CHATRMAN HOOD: Sure.

MS. BROWN-ROBERTS: I wasn't sure
what were the sort of issues that I was to
convey to DDOT that they needed to address.
Is it just about the bollards because they had
in their report that they had some concerns
about that. Is that the only issue for them.

MS. SCHELLIN: I think that was --

yes.
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COMMISSIONER KEATING: That was
the issue remaining in the report.
MS. BROWN-ROBERTS: Okay. So for

both FEMS and DDOT it's just the issue of the

bollards?

COMMISSIONER KEATING: Right.

MS. BROWN-ROBERTS: Okay. Thank
you.

COMMISSIONER KEATING: And 1I'd

also ask the applicant about the bike rack
space.

MS. SCHELLIN: Yes, bike racks. I
forgot about that one.

COMMISSIONER KEATING: I'm Jjust
kind of worried about that would end up on
the plans.

CHATIRMAN HOOD: Is that it? Do we
have some dates?

MS. SCHELLIN: I wanted to ask Mr.
-- no, that I think we can work out without
doing special -- yes, since we have two

meetings a month we're not doing special
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public meetings.

If Mr. Fiola -- he's not getting
out of it. If Mr. Fiola, how much time do you
think you guys need to do this?

MR. FIOLA: I think two weeks.

MS. SCHELLIN: Okay. So that would
put us at March --

MR. FIOLA: We actually could
probably do it in a week and at the same time
look at the site plan.

MS. SCHELLIN: Will vyou be here
until the end of April?

VICE-CHAIR JEFFRIES: Well, it
depends. I think the question here is, vyou
know, my turning into a pumpkin probably, I
don't know, sometime in May. So depending on
when we have to vote on this thing.

CHAIRMAN HOOD: I'm hoping we can
do this in April.

VICE-CHAIR JEFFRIES: So —--

CHAIRMAN HOOD: At our April

meeting.
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MS. SCHELLIN: The first or the
second one?
CHAIRMAN HOOD: The first one.

The second one I can't guarantee.

MS. SCHELLIN: Okay. So that
would -- if you could do it in -- we usually
allow two weeks for the -- I mean one week for
the response. So that would -- if you provide

the additional documents by March 30th, then
the parties have until April 6th. And then we
will take this up at our April 13th meeting.
And draft findings of fact and conclusions of
law if the parties desire to provide them,

would also be due on April 6. All filings by

3:00 p.m.

CHAIRMAN HOOD: Okay. Everything
is 1in order. 1Is everything in order, Ms.
Schellin?

MS. SCHELLIN: Yes, I think so,
unless anybody has any questions.
CHAIRMAN HOOD: Thank everyone for

their attention to this particular case.
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And we're hoping to take this up
sooner than later at our April 13th meeting.
And anyone wants to follow this case further,
you can talk to staff.

And I appreciate everyone for
their attention to this case tonight.

And this hearing is adjourned.

(Whereupon, at 10:24 p.m. the

meeting was adjourned.)
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